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FOREWORD
Illicit trade is a serious and growing problem in Uganda, part of organised
crime which should be handled before it becomes sophisticated and difficult
to detect and handle.
The trends in illegal trade indicate that there remains a vast field for Prosecutors
to explore and enhance their understanding of this problem and the existing
legislation in order to effectively and efficiently direct investigations and
prosecute the perpetrators of such crimes.
Investigations and prosecutions of illicit trade related crimes require adequate
preparation, time and commitment. The perpetrators of these crimes are
crafty and knowledgeable and thereby able to devise new ways to ensure their
success in acquiring money through illegitimate ways. Prosecutors therefore
require thorough knowledge and understanding of the illicit trade workings
and the existing legislative framework. This backed by the correct application
of criminal law principles will go a long way in eliminating this illegitimate
trade.
This Prosecutors’ manual has been developed with the aim of providing
Prosecutors with first hand information on illicit trade, what it is, what it
involves and the various forms that it takes. It explores the legislative regime
in Uganda, highlighting the key offenses under various legislations that
a Prosecutor dealing with illicit trade should be aware of. It also includes a
guide to key principles of Criminal law and trial procedure to be taken into
consideration throughout the stages of investigation and the Court trial
process, up to sentencing.
Though designed for Prosecutors, this Manual will be a useful resource to
investigators and other law enforcement agencies, the Courts and to the
general public who are the victims of such trade by creating awareness of
the problem and the existing mechanisms for reporting and handling of such
cases. It presents a practical approach to curbing the crime and is expected
to go a long way in increasing the knowledge, efficiency and success of those
charged with the duty to prosecute such crimes and check the prevalence of
illicit trade crimes.

Richard Buteera
DIRECTOR OF PUBLIC PROSECUTIONS
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ABBREVIATIONS
ACCB		

Agricultural Chemicals Control Board

BATU		

British American Tobacco Uganda Limited

DPP		

Director of Public Prosecutions

IP		

ntellectual property

IPR		

Intellectual Property Rights

NDA		

National Drug Authority

TRIPs		

Trade-Related Aspects of Intellectual Property Rights

UBOS		

Uganda Bureau of Statistics

UNBS		

Uganda National Bureau of Standards

URA		

Uganda Revenue Authority

WHO		

World Health Organization

WTO		

World Trade Organization

DOMESTIC LEGISLATION
The Agricultural Chemicals (Registration and Control) Regulations 1993
The Amnesty Act 2000
The Children Act Cap. 59
The East African Community Customs Management Act (EACCMA) 2004
The East African Excise Management (Tax Stamps) Regulations 2009
The Evidence Act Cap. 6
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The Community Service Act Cap. 115
The Constitution of the Republic of Uganda, 1995
The Copyright and Neighbouring Rights Act 2006
The Copyright and Neighbouring Rights Regulations Statutory Instrument
No.1 of 2010
The Habitual Criminals (Preventive Detention) Act Cap. 118
The Income Tax Act Cap 340
The Magistrates Courts Act Cap. 16
The Magistrates Courts (Magisterial Areas) Instrument Statutory Instrument
16 - 1
The National Drug Policy and Authority Act, Cap. 206
The Penal Code Act (PCA) Cap.120
The Stamps Act Cap. 342
The Stamps Rules 2002
The Tobacco (Control and Marketing) Act Cap. 35
The Tobacco (Control and Marketing) Regulations Statutory
Instrument 35-1
The Trademarks Act 2010
The Trial on Indictments Act Cap. 21
The Uganda National Bureau of Statistics Act, Cap. 327
The Value Added Tax Act Cap 349
The Value Added Tax Regulations, 1996
The Value Added Tax (Rate of Tax) Order Statutory Instrument No.29 of
2006
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INTERNATIONAL
LEGISLATION
Marrakesh Declaration of 15th April 1994     
TRIPs Agreement (Agreement on Trade-Related Aspects of Intellectual
Property Rights) 1994 Annex 1C
WHO Framework Convention on Tobacco Control 2003
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EXECUTIVE SUMMARY
Illicit trade is a global phenomenon. Despite the numerous efforts to streamline
trade in Uganda, there is and continues to be in existence the plague of illicit trade.
The existence of various laws to curb the vice has not done much to stop illicit
trade in Uganda. What remains to be done then is the establishment of a strict and
comprehensive system of edging out the vice in the economy.
This manual is particularly intended for those involved in the Prosecution of illicit traderelated crimes and the enforcement of the laws against the trade offenders. It acts
as a guide for prosecutors handling matters related to illicit trade to assist them to
effectively prosecute the cases. It also acts as a useful guide for academicians and
business owners on the subject and the legalities involved in tackling the dark trade.
The text of the manual is divided into 5 (five) chapters, namely: Chapter One –
Introduction to Illicit Trade; Chapter Two – The Legislative Regime on Illicit Trade;
Chapter Three – Investigating Illicit Trade: Pre-Trial Stage; Chapter Four – Prosecuting
Illicit Trade: Court Trial and Chapter Five – Tackling Illicit Trade: Recommendations.
Chapter One analyses the concept of illicit trade; identifying the most notorious forms,
the means used by the culprits and the routes of the trade and the negative impact
that the trade has in Uganda. It is aimed at creating a clear understanding of the trade.
Chapter Two covers the legislative regime particularizing the different laws prohibiting
illicit trade, the offences created there under and their sanctions and penalties. This
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chapter eases reference for the prosecutors to the different legislation and the various
illicit trade offences available to the prosecutor when preferring charges. Chapter Three
is concerned with the investigative stage of the offences, while Chapter Four focuses
on the presentation of the prosecution case. Chapter Five contains recommendations
on how to tackle illicit trade in Uganda and generally, the final remarks on the trade
and the manual.
Doctrines of criminal prosecution are long standing established principles; what needs
to be reinforced is the stringent enforcement of these principles. This remains the most
effective tool as it provides the greatest punishment and deterrence against illicit trade
crimes. With the aid of thorough investigations and critical analysis of the criminal law
principles Vis a Vis the facts of a particular case before the court, the prosecutor shall
ably and successfully prosecute illicit trade offences and curb the vice in Uganda.

10
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1.0. CHAPTER ONE:

INTRODUCTION TO
ILLICIT TRADE IN
UGANDA
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Illicit trade is a global phenomenon, affecting all countries; high and low income economies alike and has for long plagued Uganda’s commercial sector.

1.1.

Statement of the Problem
Illicit trade undermines the concept of a free and open marketplace which is
fundamental to improving competitiveness, increasing investment, generating jobs and improving the economic situation not only in Uganda but also in
economies of the East African Community collectively. Despite the numerous
legislative and regulatory efforts to streamline trade in Uganda, the plague of
illicit trade has continued to thrive in this country.

1.2.

Purpose of the Prosecution Manual
The purpose of this manual is to provide a guide for prosecutors handling
illicit trade cases. The manual also acts as a useful guide for police officers
and judicial officers who are key personnel in the handling of illicit trade in
Uganda. For clarity and understanding of the end users, this manual defines
illicit trade and outlines the different ways in which the trade manifests itself
as well as its consequential effects.
Most importantly, this manual highlights the prosecution process and
important criminal law principles that the prosecutor should be aware of in
order to successfully prosecute offences related to illicit trade.
The manual is also designed to cater for the general principles of criminal
law and is useful reference material for criminal prosecutions in Uganda in
general.

1.3.

Target Users
This Prosecutors Manual will particularly target those involved in the
prosecution of illicit trade-related crimes and the enforcement of laws
against offenders including the police, prosecutors and judicial officers.

1.4.

Illicit Trade Defined
Illicit trade is a trade that infringes the rules, laws, regulations, licenses,
taxation systems, embargos and all procedures that countries use to
organise trade, protect citizens, raise standards of living and enforce codes
of ethics1. It involves the production, sale, purchase, importation and
exportation of goods in violation of the existing legislation relating to trade
and other regulatory controls.
Illicit trade comprises:

1

www.illicittrade.org
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1.5.

a)

smuggling of excisable goods,

b)

intellectual property infringements- manufacturing of and trade
with counterfeit and pirate goods;

c)

trading with illegal weights and measures;

d)

human trafficking;

e)

environmental crime- illegal trade in natural resources;

f)

trade in illegal, harmful or substandard goods or substances that
may carry serious health and safety risks,

g)

illegal manufacturing; as well as

h)

illicit financial flows.2

Classification of Illicit Trade
Illicit trade is a multi-faceted problem and can be classified as follows:

1.5.1.

a)

Smuggling;

b)

Counterfeiting and Piracy; or

c)

Transit Diversion/ Dumping

Smuggling
Smuggling is the movement of goods (either genuine or counterfeit) from
one jurisdiction or excise regime to another in circumstances where it is unlawful to do so. Smuggling is unlawful because the products traded in are:

2

a)

concealed and therefore there is no payment of applicable taxes and
duties on the products; or

b)

prohibited from import or export. Take for instance the ‘negative list’
applicable for both exports and imports which are either prohibited
or restricted (these are also listed under Sections 18 and 70 of the
EACCMA). Authorization to import (from the Ministry of Tourism, Trade
and Industry) in the form of an import certificate which is valid for only
6 (six) months must be obtained for these goods. Additional restriction is
also made on imports of agro-chemicals and pharmaceutical products for
which separate approval must be sought from the statutory bodies before
imports are permitted; in this case the Agricultural Chemicals Control
Board (ACCB) and the National Drug Authority (NDA) respectively.

www.illicttrade.org
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Examples of restricted/prohibited trade items:

Restricted/
Prohibited
Imports

1.5.2.

Agro-chemicals
Pharmaceutical
Products
Used Tyres
Batteries

Restricted/
Prohibited
Imports

Timber
Wildlife

Counterfeiting/Piracy
Counterfeiting and piracy are terms that are used to describe a range of illicit
activities linked to intellectual property rights (IPR) infringement.
Counterfeiting is associated with the intentional infringement of trademarks
while piracy involves the intentional infringement of copyright and related
rights.
A counterfeit product bears, without authorization, a trademark which is
identical to a validly registered trademark or which cannot be distinguished
from such a trademark and is usually made with the intent to deceptively
represent its content, origins and effectiveness.3
Piracy is the unauthorized and illegal duplication of copyrighted software,
music, movies et al and selling of products that bear similar brand names with
well established brand.

1.5.3.

Transit Diversion/ Dumping/Undeclared Production
The perpetrators in this category of illicit trade avoid paying taxes at all fronts
since their products are not indexed and/or do not appear under any export
or import records. This may happen in any of the following ways:

3

a)

Where products are marked for export and are therefore in transit but
are instead diverted onto the local market ; and

b)

Where products are manufactured in the country but are not declared
to the local excise authorities and therefore excise tax is not paid yet the
products are sold for consumption.

www.wto.org/english/tratop_e/trips_e/trips_e.htm

14

Prosecution Manual On Illicit Trade

The most prevalent forms of illicit trade in Uganda are smuggling and
counterfeiting/piracy with smuggling taking the lead.4

1.6.

Reasons Why Illicit Trade Continues to Flourish
Despite numerous efforts to rid the Ugandan economy of the illegal trade, it
still remains to be completely wiped out. There are several reasons why this
trade continues to flourish as is indicated below.
a)

Illicit trade is a highly profitable activity and continues to flourish because
of greedy players in the economy.

b)

Lack of clear, legal framework at national level and absence of a common
regional policy on illicit trade, which leaves a vacuum that is being
exploited by counterfeiters.

c)

Furthermore, the criminalization of illicit trade is inadequate with some
forms of the trade being classified as misdemeanours. Perpetrators
therefore opt for the minor punishments under the law and are able to get
away only with a slap on the wrist and minor fines when apprehended.
This is because the balance of risk and reward is not weighed more
against the offenders and offenders stand to lose more if they are not
involved in the trade than if they are not.

d)

Illicit trade is also facilitated by weak border controls which greatly
undermine any controls and efforts being made to check for any
counterfeit and smuggled products. This is because of the existing
rampant corruption and collusion at the border points which is
worsened by false declarations by importers and also by customs officials
themselves- seeking to make some money out of the under declaration
and/or importation and exportation of illicit goods.

e)

The situation is further aggravated by the limited number of lawenforcement personnel needed to monitor all points of entry into Uganda
i.e. police, customs officials; which loophole the criminals take advantage
of to facilitate the illicit trade.

f)

The market trend portrayed by consumer behaviour also causes illicit
trade to flourish. Today, consumers will purchase illicit goods because of
the relatively lower price compared to the genuine products for which
tax has been levied and accordingly, are highly priced.

g)

Additionally, widespread ignorance and poor public awareness about
counterfeit products coupled with deceitful advertisements and in some
cases non-prioritization by the government also fosters the illegal trade.

4
The URA Anti-Smuggling Supplement published in The New Vision and accessible online at
http://www.enteruganda.com/brochures/urlupgradepage1.htm, http://www.enteruganda.com/brochures/
urlupgradepage2.htmhttp://www.enteruganda.com/brochures/urlupgradepage3.htm as at 28th March 2012
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The public cannot be concerned about the genuineness of products and
in fact, many consumers are unaware that the market is flooded with
all kinds of illegal products. Even the occasional warning in the public
domain through the media is missed by many of the consumers who end
up buying the very same products that are listed as illegal and unwanted.

1.7.

h)

The ever changing advancements in technology have also greatly
contributed to the growth of illicit trade in Uganda. Illicit traders have
become even more sophisticated with growing trends in technology and
are able to produce products strikingly similar to products manufactured
by the legal competitors. This makes it very difficult and close to
impossible for consumers and even official customs personnel to tell the
products apart.

i)

By increasing market demand for their products, manufacturers are also
unintentionally creating a market for counterfeit products. The difficulty
arises from the inability of the manufacturers to satisfy the demand
created in the market hence the emergence of criminals who take
advantage of this shortfall in supply to flood the market with counterfeit
and majorly substandard goods.

Negative Impact of Illicit Trade
Illicit trade can no longer be regarded as being merely about smuggling
or crime. It is more about how these criminal activities are affecting the
economies both domestically and even internationally creating a global
change the world.
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a)

Loss of customs and excise duties, corporate and personal tax revenues
for government and ultimately higher cost of law enforcement and
judicial proceedings. This is because illicit traders who do not comply
with government regulations on payment of customs.

b)

Increasingly dangerous political consequences: money laundering,
massive corruption and the subversion of entire governments. It is
changing how we live in ways unrealized, and governments around
the world seem powerless to stop it. Illicit trade is redefining economic
relationships, borders and the role of workers, managers, armies and
governments.

c)

Illicit trade creates an unfavourable environment for investment. A nation
where counterfeiting is rampant quickly gains a reputation for crime and
becomes as a safe haven for people who wish to engage in economic
crimes. This directly affects foreign direct investment investors will be
discouraged from trading within the economy because of the unfair
competition created by illegal traders.

d)

Counterfeits also affect the reputation of brands over time, and lead to
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erosion of confidence in the manufacturer and product delivery systems.
The existence of counterfeit products spoils the good name of genuine
products and edges them out of the market.

1.8.

e)

Rampant unemployment because it will have become too expensive for
legitimate manufacturers to continue in business at the same rate that
they started out. Resultantly, there will be loss of trade volume, capacity
under-utilization, higher cost of production and depressed earnings for
manufacturers and legitimate trademark owners alike and in order to cut
costs of production, manufacturers are forced to lay off workers. Many
of these persons are later seen to be involved in criminal activities for the
very reason that they no longer have anything else to keep them busy.

f)

Counterfeiting and piracy also greatly undermine innovation which is
vital to economic growth. This is because there is no incentive to make
new products since illicit traders are seen to be profiting from their
crimes. Therefore, duplication is taken up as opposed to coming up with
new ways to improve products or even the manufacturing of other new
products.

g)

The security risks posed by illicit trade are also a major concern for
Uganda. Take for example illicit trade in small arms and light weapons.
The possession of firearms illegally is not only an offence in itself but is
also a cause for many unaccounted for deaths. It not only causes concern
for public safety but also poses great risk for national security as a group
particularly importing these illegal arms can easily conspire to cause
political instability. Terrorists target these loopholes in the system and
use it to their advantage to create anarchy.

h)

Illicit trade poses great health and safety concerns especially where
the products are for consumption. This is because illicit traders are not
concerned about the quality and functionality of the product but are
more interested in the quantity of the product.

An illustration on the existence of Illicit Trade in Uganda
– Case Study on Counterfeit Medicinal Drugs
According to the National Drug Authority5, 1/3 (a third) of pharmaceutical
anti-malarial products on the market are fake. These illegal medicines are
marked as genuine and believed by consumers to be genuine and yet pose a
dangerous hazard to the health and ultimately the life of many innocent and
unknowing consumers because they contain inactive drug combinations, are
subjected to substandard preparations, are poorly labelled, are expired and
some even contain harmful, toxic substances.
5
This was reported in a press conference held by the NDA whilst recalling packs of
counterfeit DARTE-Q anti-malarial drugs. Reported by Agatha Ayebazibwe; ‘RESISTANCE LOOMS
AS UGANDANS CONSUME MORE FAKE MEDICINES” Daily Monitor May 26th 2012.
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• Counterfeit medicine has often been discovered in Uganda with aid of NDA
and Interpol;

Facts on
illicit
drugs

• Examples of drugs found to be in circulation on the market include Darte-Q
capsules whose origin was unknown, chloroquine which was found in
containers labelled quinine - this was being done because quinine is more
expensive and would fetch the trader more money than chloroquine.
• Another malaria treatment drug, amodiaquine was captured in large
quantities; interesting to note is that all the packages had the same batch
number but with different expiry dates.
• Another highly-counterfeited drug is Co-trimoxale commonly called Septrin.
Several packaged tins labelled Co-trimoxale were instead discovered to
contain Panadol. It is known that HIV/AIDS patients are supposed to use
Septrin before they can start on ARVs and as such, the profit from these drugs
is estimated to be higher than that from Panadol hence the reason for traders
to switch the two drugs.
• The high cost of genuine drugs. For instance, instead of using the new
malaria treatment line which costs about sh17,000 per dose or more, the
vast majority of the population is forced to resort to cheaper, fake and less
effective alternatives.

Why is
this the
case

• It is extremely difficult to detect these counter-feit drugs; some of the tablests
look similar to the genuine ones while a number of such other drugs are
reported to have been stolen from neighbouring EAC countries and are
simply re-labelled to avoid their discovery.
• The general situation in the country also promotes illicit trade. Uganda is
a malaria endemic country for which anti-malarial drugs are prone to
counterfeiting because they have ready market.
• illegal activity is detected. For instance, in the case of Darte-Q, investigations
revealed that the proprietor stated as being the manufacturer on the product
packaging denied ever manufacturing that product.
• death.

Health
and
safety
concerns

• A 2007 study by the World Health Organisation (WHO) estimated that 20,000
people die every year globally due to consumption of fake drugs.
• These counterfeit drugs promote resistance to malaria as many of these
drugs do not correspond to the correct chemical content and combination
necessary for the efficiency of the drugs .
• Some of these drugsare no longer a recommended line of treatment e.g.
chloroquine is nolonger considered a viable malaria tratement drug.
• Genuine labels of cheaper drugs are removed and replaced with labels of
more expensive drugs to make pofit e.g. magnesuim has been relabelled to
indicate yet the medicine in the tin i.e. Septrine does not correspond to the
label.

Action
taken

• Intelligence monitoring and other like operations are on-going jointly
between Interpol and the National Drug Authority (NDA) with support from
the World Health Organisation led-taskforce (International Medical Products
Anti Counterfeiting Taskforce to ensure that manufacturers comply with
specific requirememnts as well as to curb counterfeiters/illlegal traders.
• In a number of cases, NDA working with URA has managed to impound
illegal drugs and burn/destroy them.
• Several drug offenders have been arrested, convicted and fined; whilst others
have pending cases in Court.
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2.0

CHAPTER TWO:

LEGISLATIVE REGIME
PERTAINING TO
ILLICIT TRADE
This chapter explores the existing legislation that criminalizes illicit trade in Uganda
and it highlights the areas that prosecutors should be alive to when considering which
charges to prefer basing on the nature of the offence committed by an accused person.
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2.1.

Relevant Legislation

LEGISLATION

ENACTMENT/
COMMENCEMENT DATE

DESCRIPTION

REGULATIONS/
SUBSIDIARY
LEGISLATION

THE PENAL CODE ACT
CAP.120

Adopted on 15 June 1950

Basic criminal legislation
in Uganda

THE TRADEMARKS ACT
2010

Commenced on 3rd
September 2010. This Act
repealed Chapter XXXVII
of the Penal Code Act
which previously dealt
with offences relating to
counterfeiting trademarks.

Law regulating the use of
trademarks in Uganda.
Part VIII of the Trademarks
Act is dedicated to the
prescription of offences
under the Trademarks
Act together with their
punishment.

Trademarks Regulations
yet to be passed.

THE COPYRIGHT AND
NEIGHBOURING RIGHTS
ACT 2006

Commenced on 4th August
2006

Law protecting literary,
scientific and artistic
intellectual works and
their neighbouring rights;
and provides for other
related matters.

The Copyright and
Neighbouring Rights
Regulation Statutory
Instrument No.1 of 2010

THE EAST AFRICAN
COMMUNITY CUSTOMS
MANAGEMENT ACT
(EACCMA) 2004

Enacted on the 1st day of
January of 2005

Provides for the
management and
administration of Customs
and for related matters.

The East African
Community Customs
management Regulations
2004

THE VALUE ADDED TAX
ACT CAP.349

Commenced on 1st July
1996

Deals with the imposition
and collection of valued
added tax and for other
purposes connected to
that tax.

Value Added Tax
Regulations, 1996; Value
Added Tax (Rate of Tax)
Order 2006

THE INCOME TAX ACT
CAP.340

Commenced on 1st July
1997

Uganda providing for
income tax and other
related purposes.

THE STAMPS ACT CAP.
342

Commenced on 30 th April
1915

Provides for stamp duties.

THE UGANDA
NATIONAL BUREAU
OF STANDARDS ACT
CAP.327

Commenced on 14th
October 1983

Provides for, among other
things, the standardization
of commodities.

th

SI No.29, 2006
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LEGISLATION
THE WEIGHTS AND
MEASURES ACT
CAP.103

ENACTMENT/
COMMENCEMENT DATE
Commenced on 1st July
1965

DESCRIPTION
Relates to the use of
weights and measures and
matters incidental thereto.

REGULATIONS/
SUBSIDIARY
LEGISLATION
Weights and Measures
(Measuring Instruments)
(Liquid Fuel and
Lubricating Oil) Rules SI
103-2
Weights and Measures
(Testing and Stamping)
Fees SI 103-3
Weights and Measures
(Sale and Labelling of
Goods) Rules SI 103-4
Weights and Measures
(Repair of Weighing
Equipment) Rules SI 103-4
Weights and Measures
(Dispensing Pumps, Bulk
Meters and Bulk Measures)
Rules 2007
Weights And Measures
(Dispensing Pumps, Bulk
Meters And Bulk Measures)
(Amendment) Rules SI
No.26 Of 2011

THE EAST AFRICAN
EXCISE MANAGEMENT
ACT, 1970

Came into force on 1st
July 2001

An act of the community
to make provision for the
control of the manufacture
of excisable goods, the
denaturing of spirits, for
the collection of excise
duties and for other
matters relating thereto
and connected therein.

THE EAST AFRICAN
EXCISE MANAGEMENT
(TAX STAMPS)
REGULATIONS, 2002

THE TOBACCO
(CONTROL AND
MARKETING) ACT
CAP. 35

Commenced on 15th
September 1967

An Act to control the
production and marketing
of leaf tobacco and for
matters incidental thereto
and connected therewith.

The Tobacco (Control and
Marketing) Regulations SI
No. 35-1
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2.2.

Illicit Trade Offences under the Different Legislation

LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 84 of the Penal
Code Act

Assembling for the
purpose of smuggling

1. Meeting of two or more
persons
2. Intention to unship,
carry or conceal any
goods subject to
customs duty

Imprisonment for five
years.

Section 318 and 319 of
the PCA

Smuggling
(Under the PCA)

1. Exporting or importing
goods without a valid
license;
2. Exporting or exporting
goods in such manner
that the goods are:
a. Concealed;
b. Packaged in a
manner calculated
to deceive any
authorised officer;
c. Contained in any
package of which
entry or application
for carriage does
not correspond
with such goods;
6. Exporting or importing
goods in any manner
by which the trader
evades customs over
such imports and
exports;

1. Imprisonment of not
less than three years
and not more than
fourteen years.
2. Fine of not more than
five million shillings
and in default thereof
shall be sentenced
to a further term of
imprisonment of not
more than two years.
3. Forfeiture of the goods
together with the vessel
used to smuggle the
goods.

Section 202 of the
EACCMA

Smuggling cont’d:
(Under the EACCMA)

Section 318(4) of the PCA

Permitting exportation
or importation of
goods without a valid
license

1. Offender is an
authorised officer;
2. Permitting the
exportation or
importation of goods
for which no duty is
paid.

1. Imprisonment of not
less than three years
and not more than
fourteen years.
2. Fine of not more than
five million shillings
and in default thereof
shall be sentenced
to a further term of
imprisonment of not
more than two years.

Section 319(2) and (4) of
the PCA

Use of Violence to
smuggle

1. Smuggling must take
place; and
2. Offender is armed with
or uses or threatens to
use a deadly weapon or
death or grievous harm
is caused to any person
or authorised person.

1. On conviction by the
High Court, is liable to
be sentenced to death.
2. Forfeiture of the goods
together with the vessel
used to smuggle the
goods.
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Imprisonment for a term
not exceeding five years
or to a fine equal to fifty
percent of the value of the
goods.
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LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 320 of the PCA

Possession of smuggled
goods

Possession of goods
reasonably suspected to
have been smuggled or
about to be smuggled.

1. Imprisonment of not
less than three years
and not more than
fourteen years.
2. Fine of not more than
five million shillings
and in default thereof
shall be sentenced
to a further term of
imprisonment of not
more than two years.
3. Forfeiture of the goods
together with the vessel
used to smuggle the
goods.

Section 321 of the PCA

Attempt to smuggle

1. Transportation of
goods to a place within
Uganda or outside
Uganda
2. Lack of a valid license

Similar to that of the
offence of smuggling.

Section 71 of the
Trademarks Act

Forging and
counterfeiting a
trademark

1. Offender is not owner
of mark
2. Forging or
counterfeiting a
trademark with intent
to defraud.

Fine not exceeding forty
eight currency points
or imprisonment not
exceeding two years or
both.

Section 77 of the
Trademarks Act

Selling or exposing
for sale, or mere
possession for sale or
any purpose of trade
or manufacture, any
goods or things, with a
counterfeit trademark

1. Intentionally
selling, exposing
for sale, exporting,
importing or having
in one’s possession
for trade goods with a
counterfeit mark; and
2. Knowledge that
trademark is counterfeit
or recklessness as to
whether it is counterfeit
or not.

Fine not exceeding forty
eight currency points
or imprisonment not
exceeding two years or
both.

Section 74 of the
Trademarks Act

Falsifying or the
unlawful removal of a
registered trademark
that has been applied
to goods

1. Intention to falsify or
remove mark; or
2. Actual falsification
(falsely applying a
registered trademark
or applying a falsely
registered trademark);
or
3. removal of registered
trademark without
owner’s permission;
and
4. Knowledge that
the trademark is
false or registered
or recklessness as
to whether or not
the mark is false or
registered.

A fine not exceeding
one hundred and
twenty currency points
or imprisonment not
exceeding five years or
both.

Section 75 of the
Trademarks Act

False application of a
trademark

1. Recklessly applying
the mark without any
consideration that the
mark maybe registered
2. Intention to defraud

Fine not exceeding one
hundred and twenty
currency points or
imprisonment not
exceeding five years or
both.
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LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 78 of the
Trademarks Act

Importing or
exporting goods with a
false trademark

1. Possession of goods
with a false mark
2. Proof that offender was
caught importing or
exporting the goods

1. Fine not exceeding
forty eight currency
points or imprisonment
not exceeding two
years of both.
2. Court may order the
forfeiture of the goods.

Section 76 of the
Trademarks Act

Trading in or
possession of
equipment that can be
used to forge, falsify
or unlawfully remove a
registered trademark
from goods

1. Mere possession of
equipment
2. Equipment should
be adapted for the
unlawful purpose

Fine not exceeding one
hundred twenty currency
points or imprisonment
not exceeding five years
or both.

Section 47(4) of
the Copyrights and
Neighbouring Rights Act

Trading in or
possession of
equipment knowing
that it is to be used
for making infringing
copies of work

1. Mere possession of
equipment
2. Equipment should
be adapted for the
unlawful purpose

Fine not exceeding
fifty currency points
or imprisonment not
exceeding one year or
both

Sections 47(1) - 47(6),
48and 50(2) of the
Copyright Act and
Regulations 18, 23 and
26 of the Copyright and
Neighbouring Rights
Regulations

Infringement of:
Copyright
Neighbouring rights

1. One not an owner of
copyright
2. Using another’s works
without permission
from owner ( use
includes publishing,
distributing,
reproducing,
performing,
broadcasting,
communicating or
importing the work)

1. For all copyrighted
works, the offender
must forfeit the goods
together with anything
used to commit the
offence.
2. Fine not exceeding
one hundred currency
points or imprisonment
not exceeding four
years or both

Section 47(2) of
the Copyrights and
Neighbouring Rights Act

Unauthorized use of a
producer’s works

1. One not a producer
2. Using producer’s works
without permission

Fine not exceeding
Twenty five currency
points or imprisonment
not exceeding one year
or both

Sections 47(6) and 50
of the Copyrights and
Neighbouring Rights Act

False representation
of ownership of a
copyright

1. One not an owner
2. One purports/holds out
to be an owner
3. Intent to defraud/
mislead

Fine not exceeding
fifty currency points
or imprisonment not
exceeding one year or
both

Sections 47(7) and 50
of the Copyrights and
Neighbouring Rights Act

Aiding and abetting
infringement of
a copyright or a
neighbouring right

Offender assists another
(who is not the owner) to
unlawfully use the owner’s
copyrighted work

Fine not exceeding
fifty currency points
or imprisonment not
exceeding one year or
both

Sections 47(8) and 50
of the Copyrights and
Neighbouring Rights Act

Owner’s liability
Note: Infringement is
committed on owner’s
premises

Owner is liable for
declarations of liability
in respect of offences
committed by his or her
agents

Fine not exceeding
fifty currency points
or imprisonment not
exceeding one year or
both

Section 39 of the EACCMA

Unauthorised removal
of goods from a
customs area without
payment of duty

1. Existence of goods for
which no duty is paid in
a customs area
2. The offender is caught
actually removing the
goods

1. Forfeiture of goods
2. Fine of $5000 or fifty
percent of the value of
the goods, whichever is
higher.

Section 81(4) of the
Trademarks Act

Section 168 of the
EACCMA
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LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 91 of the EACCMA

Deficiency or surplus
in already customcertified cargo

1. where goods not
contained on the air
plane manifest are
boarded
2. where goods reported
as having remained on
board are removed

10% of the value of the
goods in addition to the
import duty.

Section 199 of the
EACCMA

Liability of master/incharge of vessel which
has secret or disguised
place for concealing
and smuggling goods

1. Evidence of ownership
2. Evidence of existing
secret place

1. If vessel is of less than
250 tonnes register,
fine not exceeding
$7000
2. If vessel is of 250
tonnes register or more,
fine not exceeding
$10,000

3. This is a strict liability
offence; mens rea
imputed from the
existing secret place
Section 148 of the
EACCMA

Owner’s liability for
any offence committed
under the EACCMA

Owner is liable for
declarations of liability
in respect of offences
committed by his or her
agents

Not liable to imprisonment
unless he or she consented
to commission of the
offence.

Section 193 of the
EACCMA

Conspiracy to commit
any offence under
the Act

1. There must be at least
2 people planning to
commit an offence
2. The offence does not
have to be committedmere planning is
sufficient proof of
conspiracy

Imprisonment for a period
of 5 years

Section 208 of the
EACCMA

Aiding and abetting
a crime under the
EACCMA

1. Intention to assist
another avoid the
law and
2. Actual assistance to
offender

Imprisonment for a
maximum period of
3 years or a fine not
exceeding $2,500

Section 9(3) of the
EACCMA
Section 208 of the
EACCMA

Customs officer aiding
and abetting a crime
under the EACCMA

1. Evidence that one is a
customs official
2. Official has intention to
assist another avoid the
law and
3. Actual assistance to
offender

Section 194 of the
EACCMA

Commit a crime in
disguise and posing
illegal goods

1. Offender conceals
appearance
2. Commits a crime under
the Act

Imprisonment for a period
of not exceeding 3 years.

Section 195 of the
EACCMA

Unauthorized
tampering with a
customs seal

1. Tampering with
customs seal
2. No authority

Imprisonment for a term
not exceeding three
years or to a fine not
exceeding two thousand
five hundred dollars or
to both.

Sections 18, 70 and 200 of
the EACCMA

Unlawful trade in
prohibited, restricted,
and un-customed
goods

Offender must be
caught buying or selling
prohibited/restricted or
un-customed goods

Imprisonment for a term
not exceeding five years
or to a fine equal to fifty
percent of the dutiable
value of the goods or
both.
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LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

1. Section 153 (ITA);
Section 65(6)(a)(b);
Regulations 11 and 12
VAT Regulations
2. Section 142 of the
Income Tax Act
3. Section 59 of the Value
Added Tax

Making false
or misleading
statements/ Nonpayment of tax

The offender does not
declare their trade items
in a bid to smuggle them
and/or avoid payment
of tax

1. Penal Tax
2. Fine of not less
than twenty-five
currency points or to
imprisonment for a
term not exceeding one
year, or both; or in any
other case, a fine not
exceeding twenty-five
currency points.
3. Fine not exceeding
three hundred
thousand shillings or
to imprisonment for a
term not exceeding six
months, or to both.

Sections 1, 2(1), 42, 50,
69, 75 and 77 of the
Stamps Act

Non-payment of stamp
duty
Note: Stamp duty is a
requirement for a number
of transactions.
The Schedule under the
Stamps Amendment Act
2002 provides for various
instruments used in trade
for which stamp duty must
be paid e.g. Item 14- bill of
lading, Item 61- shipping
order.

1. Possession of an
instrument for which
stamp duty is not
fully paid or for which
total amount is under
declared.
2. The offender must have
intention to defraud
the government of
revenue

Fine not exceeding two
thousand shillings.

Section 26 and 27 of the
UNBS Act

Unlawful use of
a standard or a
distinctive mark

The UNBS certifies
standards of products and
accordingly a standard
and/or distinctive mark
is awarded. The offender
rides on an already
established mark or does
something contrary to
the purpose for which the
mark was certified.

1. For a first offence, a
fine not exceeding ten
thousand shillings or
to imprisonment for
a term not exceeding
twelve months or both.
2. For a second
offence to a fine not
exceeding twenty
thousand shillings or
to imprisonment for
a term not exceeding
eighteen months or
both.

Sections 13, 14, 15, 20,
24, 25, 28 and 29 of the
UNBS Act

Unlawful use of units
or equipment of
measurement for trade

1. Unlawful use of the
carat; or
2. Unlawful use of any
unit of measurement
which has been
prohibited by the 2nd
Schedule of the Act or
under any statutory
order made under the
Act; or
3. Use of unstamped
equipment; or
4. Selling or exposing for
sale equipment which
bears an invalid or
forged or counterfeit
stamp.
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1. Fine not exceeding
500/= and on a
second conviction,
to a fine not
exceeding 1,000/=
2. Fine not exceeding
2,000/= on a first
conviction and to
imprisonment for a
term not exceeding
six months or
to both fine and
imprisonment.
3. Forfeiture in
addition to penalties
for offences under
Section 14, 15,
24(1)(2) or 25
4. Fine not exceeding
4,000/= or to
imprisonment for a
term not exceeding
six months or
to both fine and
imprisonment.
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LEGISLATION

OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 80 of the
East African Excise
Management Act

Committing an offence
under the Act with
violence

1. Person commits an
offence under the
Act; and
• Maliciously shoots/
maims or uses
violence or
• is armed with a
firearm or offensive
weapon or
• disguises him or
herself.

Liable to imprisonment for
a term not exceeding:
• 20 years (maliciously
maiming etc)
• 10 years (armed
with an offensive
weapon etc)
• 3 years (disguising
oneself)

Section 81 of the
East African Excise
Management Act

Unlawful possession or
use of spirit

Offender does any of the
following acts:
a) conceals in or, without
the consent of the
proper officer, removes
from a distillery any
worth, wash, low
wines, feints, enguli or
spirits; or
b) knowingly buys or
receives any worth,
wash, low wines, feints,
enguli or spirits, so
concealed or removed;
or
c) knowingly buys or
receives or has in his
possession any spirits
which have been
removed from the place
where they ought to
have been charged
with duty before the
duty payable thereon
has been charged and
either paid or secured,
not being spirits which
have been condemned
as forfeited; or
d without proper
authority has in his
possession any low
wines, enguli, or feints;
or
e) without proper
authority has in his
possession any worth or
wash fit for distillation;
or
f) having obtained any
spirits in respect of
which duty has been
remitted for a particular
purpose, fails to comply
with any conditions
imposed by the
Commissioner-General
concerning the use of
such spirits or uses such
spirits for a different
purpose without the
approval in writing of
the proper officer.

1. Imprisonment for a
term not exceeding
three years; or
2. Fine not exceeding ten
thousand shillings; or
3. Both such
imprisonment and such
fine; and
4. Forfeiture
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OFFENCE

ELEMENTS/
INGREDIENTS

PENALTY

Section 82 of the
East African Excise
Management Act

Inducing or procuring
another to commit an
offence under the Act

Person procures or
induces, or authorises
another person to procure
or induce, any other
person to commit or assist
in the commission of an
offence under this act

Imprisonment for any term
not exceeding one year.

Section 83 of the
East African Excise
Management Act

Warning an offender
with intent to obstruct
an officer

1. Person warns, or does
any act for the purpose
of warning any other
person engaged in
the commission of an
offence under this Act;
2. Person has intent to
obstruct any officer in
the execution of his
duty,

1. Imprisonment for a
term not exceeding
two years; or
2. Fine not exceeding two
thousand shillings; or
3. Both such
imprisonment and such
fine.

Section 84 of the
East African Excise
Management Act

Unlawfully assuming
the character of an
officer

1. Person, not an officer;
2. takes or assumes the
name, designation,
character or
appearance of an
officer for the purpose
ofa) obtaining admission to
any premises; or
b) doing or procuring
to be done any act
which he would not
be entitled to do or
procure to be done on
his own authority; or
c) doing any unlawful act,

Imprisonment for a term
not exceeding two years
in addition to any other
punishment to which
he may be liable for the
commission of any such
unlawful act.
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PENALTY

Section 85 of the
East African Excise
Management Act

Making or using false
documents

Offender does any of the
following acts:

1.

a) Makes any entry of any
building, room, place,
or item of plant, which
is false or incorrect in
any particular; or
b) Makes or causes to be
made any declaration,
certificate, application,
return, account, or
other document, which
is false or incorrect in
any particular; or
c) When required in
accordance with this
Act to answer any
question put to him by
an officer, refuses to
answer such question
or makes any false or
incorrect statement in
reply thereto; or
d) In any way is knowingly
concerned in any
fraudulent action of the
payment of any duty;
or
e) Obtains any remission,
rebate, or refund,
of duty which to his
knowledge he is not
entitled to obtain; or
f) Makes any false
statement or false
representation in order
to obtain any remission,
rebate, or refund, of
duty; or
g) Acquires possession
of, keeps, conceals,
removes, or in any
way deals with, any
excisable goods
which have been
manufactured, or on
which the full duties
have not been paid,
contrary to this Act; or
h) Counterfeits or in
any way falsifies, or
knowingly uses when
counterfeited or in
any way falsified, any
document required or
issued by, or used for
the purposes of, the
excise; or
i) Removes any excisable
goods from any factory
without the knowledge
and consent of the
licensee, or knowingly
has in his possession
any such goods which
have been so removed,

2.
3.
4.

Imprisonment for a
term not exceeding
three years; or
Fine not exceeding
three thousand
shillings; or
To both such
imprisonment and
such fine; and
Forfeiture of any
excisable goods
in respect of the
offence
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ELEMENTS/
INGREDIENTS

PENALTY

Sections 86 and 91 of
the East African Excise
Management Act

Use of false scales

1. Licensee uses, keeps,
or provides, any
false or unjust scales,
weighting or measuring
instruments, weights or
measures; or
2. Prevents, or contrives
to prevent, the proper
officer from taking a
just and true account
of, or making proper
examination of, any
excisable goods or
materials,

1. Fine not exceeding
two thousand shillings
(Section 91 – general
penalty)
2. Instruments liable to
forfeiture – Section 86

Sections 87 and 91 of
the East African Excise
Management Act

Refusal to produce
book, document in
one’s possession
Or
Refusal to perform
any act required under
the Law

1. Person required by law
to produce any book,
document or other
thing, in his possession
or under his control; or
to perform any act, or
make any returns,
2. Refuses or fails to do
the above.

Fine not exceeding two
thousand shillings (Section
91 – general penalty)

Section 88 of the
East African Excise
Management Act

Unlawful interference
with excise property

1. Person without lawful
authority;
2. Cuts away, casts adrift,
destroys damages,
defaces, or in any way
interferes with, any
aircraft, vessel, vehicle,
instrument, or other
thing, used for the
purposes of the Excise.

Fine not exceeding one
thousand shillings

Section 90 of the
East African Excise
Management Act

Aiding and abetting
an offence under the
East African Excise
Management Act

1. Person aids/abets/
counsels/procures
commission of an
offence
2. Offence is actually
carried out

Regulation 18(a) of
the East African Excise
Management (Tax Stamps)
Regulations

Failure to retain tax
stamp registers,
records or other
documents required
under the Regulations

1. Registered cigarette
manufacturer/
importer;
2. Fails to maintain proper
tax registers

1. Fine not exceeding two
and a half currency
points6; or
2. Imprisonment not
exceeding 6 months

Regulation 18(b) of
the East African Excise
Management (Tax Stamps)
Regulations

Failure to submit a
monthly reconciliation
statement in
accordance with
Regulation 11

1. Registered cigarette
manufacturer/
importer;
2. Fails to submit
monthly reconciliation
statement

1. Fine not exceeding two
and a half currency
points; or
2. Imprisonment not
exceeding 6 months

Regulation 18(c) of
the East African Excise
Management (Tax Stamps)
Regulations

Failure to affix stamps
in accordance with the
Regulations

1. Registered cigarette
manufacturer/
importer;
2. Fails to affix stamps as
under the law

1. Fine not exceeding two
and a half currency
points; or
2. Imprisonment not
exceeding 6 months

Regulation 18(d) of
the East African Excise
Management (Tax Stamps)
Regulations

Forging or defacing a
tax stamp affixed onto
a packet

1. Registered cigarette
manufacturer/
importer;
2. Forges or defaces tax
stamp

1. Fine not exceeding two
and a half currency
points; or
2. Imprisonment not
exceeding 6 months

Currency point is the equivalent of twenty thousand shillings (Rule 2 of the Regulations)
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Regulation 18(e) of
the East African Excise
Management (Tax Stamps)
Regulations

Offering for sale or
keeping on one’s
premises packets
without stamps

1. Registered cigarette
manufacturer/ importer
offers for sale or has
on his/her premises
packets;
2. Packets lack valid
stamps

1. Fine not exceeding two
and a half currency
points; or
2. Imprisonment not
exceeding 6 months

Regulation 18(f) of
the East African Excise
Management (Tax Stamps)
Regulations

Submitting false
information or an
incorrect reconciliation
statement

1. Registered
cigarette importer/
manufacturer;
2. Submits false/
incorrect reconciliation
statement

1. Fine not exceeding two
and a half currency
points; or
2. Imprisonment not
exceeding 6 months

Section 16(1) of the
Tobacco (Control and
Marketing) Act &
Regulation 4(2)(a) of
the Tobacco (Control &
Marketing) Regulations
SI 35-1

Buying tobacco
without a licence

1. Person buys tobacco;
and
2. Has no valid licence

1. Imprisonment for a
term not exceeding six
months; or
2. a fine not exceeding
two hundred fifty
pounds or both;
3. court may also order
forfeiture of the
tobacco

Regulation 4(1) and (2)
(b),(c),(d) & (e) of the
Tobacco (Control &
Marketing) Regulations
SI 35-1

Processing, operating
processing premises
controlling storage
premises and
sponsoring tobacco
growing without valid
licenses.

Carrying out any of the
following tobacco related
activities without a valid
license:
1. Processing tobacco
2. Operating a factory
in which any tobacco
is being processed
or intended to be
processed
3. controlling a store used
or intended to be used
for storage of tobacco
4. Sponsorship of tobacco
growing

Liability to pay a fine not
exceeding fifty pounds.

Purchasing
unsponsored tobacco.

1. Person purchases
tobacco from a grower
with whom he or she
has no sponsorship
agreement.
2. Purchase of tobacco
from a grower who
used his or her own
finance to grow the
crop is not an offence
3. Sponsor’s identification
mark on bale to be
prima facie evidence of
sponsor’s interest in the
tobacco.

1. If found in possession
of tobacco crop
purchased contrary
to Regulation 9(1),
the offender shall be
required to surrender
the crop for delivery to
the lawful sponsor.
2. Liability to pay a fine
not exceeding fifty
pounds

Transporting of
unsponsored tobacco

1. Transporting of tobacco
which:
a) Is not grown under
one’s sponsorship, or
b) Is not of one’s employer
2. Sponsor’s identification
mark on bale to be
prima facie evidence of
sponsor’s interest in the
tobacco.

Fine not exceeding fifty
pounds

Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35

Regulation 9(1) & (3) of
the Tobacco (Control &
Marketing) Regulations
SI 35-1
Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35

Regulation 9(2) of the
Tobacco (Control &
Marketing) Regulations
SI 35-1
Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35
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Regulation 13 of the
Tobacco (Control &
Marketing) Regulations
SI 35-1

Sale of tobacco to a
non-sponsor

1. Grower entering into a
sponsorship agreement
with more than one
sponsor in respect of
the same crop grown
in the same growing
period in the same
area.
2. Grower selling any crop
grown by him or her
under a sponsorship
agreement to any
person other than his
or her sponsor.

Fine not exceeding fifty
pounds

Selling tobacco outside
of agreed price &
buying points

1. Grower selling his
or her tobacco to a
sponsor at a price and
buying points different
from those specified
in the sponsorship
agreement.

Fine not exceeding fifty
pounds

Exportation of
unprocessed or undried tobacco without
ministerial consent

Person exports
unprocessed or un-dried
tobacco without the
consent, in writing, of the
Minister.

Fine not exceeding fifty
pounds

Section 16(3) of the
Tobacco (Control and
Marketing) Act

Buying tobacco below
the minimum price

1. Person fails to pay the
actual price; or
2. Pays below the
minimum price fixed by
the Minister

1. Fine not exceeding two
hundred fifty pounds;
or
2. imprisonment for a
term not exceeding six
months or both

Section 16(4)(b) of the
Tobacco (Control and
Marketing) Act

Buying or taking
delivery of tobacco
from a grower other
than in a buying
season

1. Person buys or takes
delivery of tobacco
from a grower;
2. Above done in a nongrowing season

Liable on conviction to a
fine not exceeding one
hundred and fifty pounds

Section 16(4)(c) of the
Tobacco (Control and
Marketing) Act

Buying tobacco from a
grower other than at a
tobacco market

1. Person buys tobacco
from a grower;
2. At a place not
designated as a tobacco
market

Liable on conviction to a
fine not exceeding one
hundred and fifty pounds

Section 16(4)(d) of the
Tobacco (Control and
Marketing) Act

Unlawful distribution
of tobacco seed,
other than tobacco
seed exempted by
the commissioner, to
any person within a
growing area

1. Person not authorized
by commissioner;
2. Distributes tobacco
seed other than
tobacco seed exempted
by the commissioner
to any person within a
growing area

Liable on conviction to a
fine not exceeding one
hundred and fifty pounds

Section 5 (a) of the
Tobacco (Control and
Marketing) Act

Planting tobacco
seed in a growing
area without the
Commissioner’s
authority

1. Person plants tobacco
seed in a growing area;
2. Lacks commissioners
authority

Liable on conviction to a
fine not exceeding fifty
pounds

Section 5 (b) of the
Tobacco (Control and
Marketing) Act

Failure to destroy
diseased tobacco
plants or seeds when
required to do so by
the commissioner

1. Person required to
destroy diseased
tobacco plants or seeds
by the commissioner;
and
2. Fails to do the above

Liable on conviction to a
fine not exceeding fifty
pounds

Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35

Section 13(3) of the
Tobacco (Control and
Marketing) Regulations
SI 35-1
Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35
Regulation 16 of the
Tobacco (Control and
Marketing) Regulations
SI 35-1
Section 16(5)(c) of the
Tobacco (Control &
Marketing) Act Cap 35
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Section 5 (c) of the
Tobacco (Control and
Marketing) Act

Failure to comply with
any regulation made
by the Minister under
this Act

1. Regulations are made
by the Minister;
2. Person fails to comply
with the regulations

Liable on conviction to a
fine not exceeding fifty
pounds

Section 5 (d) of the
Tobacco (Control and
Marketing) Act

Unlawful growing
tobacco for sale in a
growing area

1. Person is an
unregistered grower;
and
2. Grows tobacco for sale
in a growing area

Liable on conviction to a
fine not exceeding fifty
pounds

Section 5 (e) of the
Tobacco (Control and
Marketing) Act

Failure to uproot or
destroy or to uproot
and destroy tobacco
plants during a closed
season when requested
to do so

1. Person is requested
to uproot or destroy
tobacco plants during a
closed season;
2. Person fails to do the
above

Liable on conviction to a
fine not exceeding fifty
pounds

Section 16(4)(a) of the
Tobacco (Control and
Marketing) Act and
Regulation 17 of the
Tobacco (Control and
Marketing) Regulations
SI 35-1

Willfully obstructing
an Inspecting Officer

1. Person obstructs or
refuses entry to a
person authorized to
inspect; or
2. Fails, neglects or
refuses to produce
records as required by
the Regulations to be
maintained

Liable on conviction to a
fine not exceeding one
hundred and fifty pounds
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3.0

CHAPTER THREE

INVESTIGATING
ILLICIT TRADE:
THE PRE-TRIAL STAGE
This Chapter explores the investigation stage before the actual court process
commences and highlights important key principles for use by the Prosecutor during
the prosecution of an illicit trade offence.
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3.1.

Criminal Investigations
Criminal investigations form the basis upon which a decision to prosecute
a matter is made and ultimately, determines the success of the prosecution
of an illicit trade crime. The laws governing criminal investigations and
prosecutions include:
a)

The Constitution of the Republic of Uganda

b)

The Police Act

c)

The Penal Code Act

d)

The Criminal Procedure Code Act

e)

The Magistrates Courts Act

f)

The Trial on Indictments Act

g)

The Evidence Act

When a crime is suspected to have been committed, investigations are
commissioned to ascertain all necessary facts of the offence. In Uganda,
these investigations may be carried out by police officers- mainly through
the criminal investigation department, law enforcement personnel including
Customs officials, , district officials and in some cases, private individuals.
The Prosecutor should properly guide the investigations, determine the
appropriate charges disclosed by the evidence, and be involved in all stages
of the trial. .

3.2.

Steps of a criminal investigation
a)

A complaint/report of crime is made to the police. This report/ complaint
comprises the first information normally recorded in the Police Station
Diary- Form 86.

d)

The officer in charge of a file, often with several other investigating
officers commissions investigations; the gravity of the crime determines
the nature of investigation- serious crimes are usually investigated by
the more senior staff of the Criminal Investigations Department. Minor
offences are usually recorded in the Minor Criminal Book (MCB). Serious
offences are recorded in the Criminal Register Book (also referred to as
CRB).

c)

The investigating officer is then charged with the duty to visit the scene
of crime (if known) and is tasked to:
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i.

collect all the available evidence to support an allegation including
recording of witness statements, recovery of exhibits and submitting
them for analysis where necessary;

ii.

draw the sketch maps of the crime scene;

iii.

arrest and interview the suspect and record their statement;

d)

Investigating officer must then make a report to the O/C CID who
then refers the matter to the DPP or his representative in field stations
(normally referred to as the Resident State Attorney) for perusal and legal
guidance. . Whilst referring a matter to the DPP, the investigating officer
may propose possible charges to be preferred in the circumstances.

e)

After perusing the file, the DPP or his representative may do any of the
following:
i.

Institute a prosecution by sanctioning the charges if satisfied that
the evidence discloses an offence under the Laws of Uganda;

ii.

Request the police to investigate the case further before or even after
charging the suspect;

iii.

Decline to prosecute and opt for other non-criminal resolution e.g.
civil redress;

iv.

Decline to prosecute and close the file case to be put away if the
evidence is insufficient, unreliable or contradictory.

In Uganda versus Byansi Sempa & Anor. H.C. Cr. Session 33 of 1987
(unreported) it was held that a state attorney has the obligation to direct
police on the improbability of sustaining a charge especially where the
evidence is weak and marred by grave inconsistencies.
In deciding whether or not to institute criminal charges against any person, the
prosecutor should assess whether there is sufficient and admissible evidence
to provide a reasonable prospect of conviction, otherwise, the prosecution
should not be commenced.

3.3

The Decision to Prosecute
There are a number of considerations which the Prosecutor must take
into account when deciding whether or not to prosecute a case. Those
considerations include the following:
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a)

Whether the facts disclose any offence recognisable under the Laws of
Uganda.

b)

The gravity of the offence; some offences may be so petty that to
prosecute them would be to further frivolous and vexatious claims. In R
V Dunn [1965] EA 56, an allegation against the accused was held to be
frivolous and vexatious having been done in mischievous treatment of
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the accused. In Uganda v John Olwenyi (1971) 2 ULR 39, it was held
that for a charge to be frivolous and vexatious, it must appear that the
allegations against the accused person were not bonafide.
c)

How strong the case for the state is. Is the evidence strong enough to
prove all the elements of the offence? Is the evidential material sufficient
to meet other issues in dispute? Is there a likelihood of getting other
evidence?

d)

Will the evidence be admissible? Will the evidence be excluded because
of the way in which it was acquired or because it is irrelevant for some
other reason?

e)

Whether the state witnesses will be credible? Are there any contradictions
and inconsistencies in the witness evidence? Do these contradictions go
beyond the ordinary thus materially weakening the prosecution case?
Are there matters which might properly be put by the defence to attack
the credibility of the witnesses?

f)

Will the evidence be reliable? If for example, the identity of the alleged
offender is in issue, will the evidence of those who purport to have
identified him or her be regarded as honest and reliable?

g)

How strong the case for the defence is. Is the probable defence of the
accused likely to lead to his or her acquittal in light of the facts of the
case?

h)

Whether the evidence is available? Are all the necessary witnesses
available, competent and willing, if necessary, compellable to testify,
including those who are out of the country?

i)

Interests of administration of justice i.e. the need to prevent abuse of
legal process.

j)

Public interest considerations; in the case of Attorney General Versus
Abel &Ors (1984) Cr. App. Revision 197, it was stated that:
“it is well established that the DPP is not bound to prosecute in every case
where there is sufficient evidence. But when a public interest case is involved,
he has the discretion of determining whether prosecuting would be in the best
interests of the public;

In deciding whether or not it is in the public interest to prosecute, prosecutors
should consider:
i.

The seriousness o f the offence; taking into account the effect of the crime
on the victim, the manner in which it was committed, the relationship
between the victim and the offender;

ii.

The nature of the crime; its prevalence and recurrence and its effect on
public order and morals;

iii.

The economic impact of the offence on the community; its threat to
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people or damage to public property and its effect on the peace of
mind and sense of security of the public.

3.4.

Identifying the Parties to a Crime
a)

Principal Offender: Section 19 of the Penal Code Act defines this
to include a person who actually does the act or makes the omission
which constitutes and offence, any person who does or omits to do any
act for the purposes of enabling or aiding another person to commit
the offence; and any person who aids and abets another person in
committing the offence.

b)

Aider and abettor: Is a person who enables another to commit an
offence. He is the principal offender under Section 19 of the Penal Code
Act and can be charged with actually committing the offence.

c)

Joint offenders: Section 20 of the Penal Code Act provides that
two or more persons who form the common intention to commit a
crime can both be held liable for an offence which occurs as a probable
consequence of the prosecution of their common purpose.

d)

Accessory before the fact: Is the person who aided, encouraged or
assisted the principals in the planning and preparation of the crime but
was absent when the crime was committed.

e)

Accessory After the Fact: Section 393(1) of the Penal Code Act
defines this to mean a person who receives or assists another who is, to
his or her knowledge, guilty of an offence, in order to enable him or her
to escape punishment.

f)

Conspirator: someone who agrees with another person to commit a
crime, even if that crime is actually committed or not. Sections 390,
391 and 392 of the Penal Code Act.
The mandate to prosecute
(Article 120 of the Constitution)
The mandate to prosecute any person lies with the Director of Public Prosecutions who
can do so either personally or through State Attorneys in his or her office as well as
through Public prosecutors appointed by him under Section 223 and 224 of the MCA.
This mandate covers the control over private prosecutions instituted by private
individuals. By virtue of Article 250 of the Constitution, all criminal cases are prosecuted
in the name of the State in the format:
“UGANDA VERSUS THE ACCUSED”

Withdrawal of criminal cases
By virtue of Article 120(4) of the Constitution and Section 121 of the MCA, a case
will only be withdrawn from court upon formal exclusive instruction of the DPP. These
instructions are always in writing, signed by the DPP personally and are tendered in
Court by the officers appointed or authorised by him.
When the DPP decides to withdraw a prosecution commenced by his office, court has
no discretion in the matter - Uganda Versus Mondo [1985] HCB 3. Where however
the case was instituted as a private prosecution and was taken over by the DPP, it can
only be withdrawn upon consent of court.
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3.5.

Matters of Jurisdiction
Jurisdiction refers to the power which the sovereign authority of the state has
vested in a court and other tribunals established by law to hear and determine
questions which arise out of crimes committed in that state. Article 129 of
the Constitution of Uganda provides for the establishment of the courts of
Judicature. By right of hierarchy, they are:
•

the Supreme Court;

•

the Court of Appeal which also sits as the Constitutional Court when
hearing constitutional matters;

•

the High Court, and

•

Other subordinate courts which Parliament shall by law establish- these
include Magistrates Courts and other courts.

The Prosecutor should understand the nature of an offence in order to
ascertain the charge to be preferred against an accused person and the court
with the appropriate jurisdiction in the circumstance.
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3.6.

Criminal Jurisdiction of the different courts

COURT

ORIGINAL
JURISDICTION

SENTENCING
POWERS

APPELATE
JURISDICTION

LEGISLATION

Supreme
Court

N/A

Confirm or Quash
sentence passed by
lower court

Final court of appeal;

Article 132 of the
Constitution

Court of
Appeal

When sitting as the
Constitutional Court,
it has original jurisdiction in constitutional
petitions/references.

Confirm or Quash
sentence passed by
lower court

Hears appeals from
decisions of the High
Court

Article 134 of the
Constitution

High Court

Unlimited original
jurisdiction

Has unlimited powers
and can pass any
lawful sentence under
the laws of Uganda

Hears appeals from
the decisions of the
Chief Magistrates
Courts and Grade I
Magistrates

Article 139 of the
Constitution and
Sections 14(1) and
16(1) of the Judicature Act;

Chief
Magistrates
Court

1. May try any
offence other than
that punishable by
death.

Can pass any sentence
authorised by law- this
means the Magistrate
can impose any
amount of fine or
even the maximum
sentence of imprisonment for life

Hears appeals from
decisions of Grade II
Magistrate

Sections 161(1)a)
and 162(1)(a) of the
Magistrates Courts
Act

Jurisdiction over all
matters save for those
offences punishable by
death or life imprisonment

Can impose any
fine not exceeding
UGX 4,800,000; or a
maximum sentence of
imprisonment for ten
years or even both fine
and imprisonment

N/A

Sections 161(1)(b)
and 162(1)(b) of the
Magistrates Courts
Act

Powers to try any
offence except those
offences specified
in Schedule I of the
Magistrates Courts Act

Can impose any
sentence of imprisonment not exceeding
(3) three years

N/A

Sections 161(1)(c)
and 162(1)(c) of the
Magistrates Courts
Act;

2. Has supervisory
powers over the
Grade II Magistrate
Magistrate
Grade 1

Grade II
Magistrate

Confirms death
sentence

Schedule I of the
MCA

It is important to remember that by virtue of Section 167 of the MCA, the
DPP has power to transfer any case instituted before a Magistrates Court to
a superior court.

3.6.1.

Territorial jurisdiction
The criminal jurisdiction of courts extends to all areas within the boundary
of Uganda as specified under Section 4 of the MCA. The Magisterial Areas
are provided for under the Magistrates Courts (Magisterial Areas) Instrument
SI 16-1. Every Magistrate’s court has authority to cause any person to be
brought before it provided the person committed an offence in Uganda and
is within the local limits of its jurisdiction. The different aspects of territorial
jurisdiction are summarised below:
a)
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Ordinary place of trial; where the accused committed the offence or the
nearest magisterial court area – Sections 34 and 35 of the MCA;
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3.7.

b)

Transfer of an accused person to the jurisdiction where he committed the
offence - Section 32 of the MCA;

c)

For offences committed on a journey; in anyone of the places through
which the accused ‘passes’ – Section 38 of the MCA;

d)

Where the Prosecutor is in doubt as to place of trial, an application may
be made to the High Court to determine the matter of jurisdiction; which
decision shall be final and binding - Section 39 of the MCA.

e)

Power of High Court to change place of trial – Section 41 of the MCA.

Proving the Prosecution Case: Mens Rea and Actus Reus
To prove the guilt of the accused, the prosecutor must prove all the ingredients
of the offence beyond reasonable doubt. Lord Denning defined proof beyond
reasonable doubt in the case of Miller v Minister of Pensions [1947] All ER
372 at 373 and 374 and stated that:
“That degree is well settled. It need not reach certainty, but it must carry a high
degree of probability. Proof beyond reasonable doubt does not mean proof beyond
the shadow of doubt. The law would fail to protect the community if it admitted
fanciful possibilities to deflect the course of justice. If the evidence is so strong
against a man as to leave only a remote possibility in his favour which can be
dismissed with the sentence “of course it is possible, but not in the last probable”
the case is proved beyond reasonable doubt, but nothing short of that will suffice”.
Therefore proving the case means proving both the mens rea and the actus
reus of an offence beyond reasonable doubt.

1.1.1

Mens rea (also referred to as ‘the guilty mind’ refers to the state of mind
that the prosecution, to secure a conviction, must prove that a defendant had
when committing a crime.6 Suffice to note that there may be offences which
strictly speaking, do not require mens rea – these are known as strict liability
offences which are covered below.

1.1.2. Actus reus (also referred to as “the forbidden/prohibited act”) refers to the
wrongful act and also pertains to the physical components of the crime.
Criminal law imposes liability for both commission and omission of acts which
constitute offences. Individuals, who have a legal duty to act, but fail to do
so are also guilty of committing an offence though strictly speaking, they do
not do any act. The Prosecutor should show that the accused person had a
duty to act.
6

Generally, to sustain a charge and conviction, the prosecutor must establish
Blacks Law Dictionary Page 1006

41

Prosecution Manual On Illicit Trade

the following in order for an act/omission to constitute an offence:

3.7.

a)

Whether the act/omission discloses an offence under the laws of Uganda;

b)

The participation of the accused person;

c)

The nature of the act done or omission;

d)

The accused person’s state of mind;

Strict Liability
There are however some offences which do not require proof of mens rea
with regard to at least one or more elements of the actus reus; for so long as
the actus reus is proved, then the presumption is that the accused is guilty
of committing the offence unless the accused adduces evidence to rebut this
presumption. In Sherras Vs De Rutzen (1895) 1 QB 918 at 921, Wright J
stated that:
“there is a presumption that mens rea or evil intention or knowledge
of wrongfulness of the act is an essential ingredient in every offence,
but that presumption is liable to be displaced either by the words of the
statute creating the offence or by the subject matter with which it deals
and must be considered.”
Majority of these strict liability offences are created by statute. In Gammon
(Hong Kong) Ltd v Attorney-General of Hong Kong (1984) the Privy
Council decided there were five factors which should be considered when
deciding if an offence was one of strict liability:
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•

there is a presumption of mens rea with statutory criminal offences

•

this presumption can only be displaced if this is expressly or by
necessary implication the effect of the words of the statute

•

the presumption is particularly strong where the offence is ‘truly
criminal’ in nature

•

the presumption can only be displaced if the statute is concerned with
an issue of social concern such as public safety

•

strict liability should only apply if it will help enforce the law by
encouraging greater vigilance to prevent the commission of the
prohibited act.
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3.8.

Principles of Criminal Law and Evidence

PRINCIPLE

REMARKS

LEGISLATION

PRINCIPLE OF LEGALITY

No person shall be
charged with an offence
unless at the time, the act
constituted an offence for
which there is a prescribed
penalty.

Article 28(7) of the
Constitution

PRESUMPTION OF
INNOCENCE

Every person charged with
a criminal offence shall be
presumed to be innocent
until proven guilty.

Article 28(3)(a) of the
Constitution

BURDEN OF PROOF

The burden of proof rests
on the prosecution. The
prosecution must prove
all the elements of the
offence with which the
accused person is charged
beyond reasonable doubt.

Sections 101, 102 and 103
of the Evidence Act

3.9.

CASE LAW

Woolmington v DPP
[1935] AC 462;

Types of Evidence
There are various types of evidence available to
the prosecution and similarly, various modes of
evaluating the evidence. This Manual explains
these different categories with the aid of case
examples.

3.9.1. Witnesses/Oral Evidence

A witness is one who sees, knows, or
vouches for something or who gives
testimony under oath or affirmation in
person or by oral or written disposition
or by affidavit. The use of witnesses is
part and parcel of a criminal case and
adds weight to any other evidence already
adduced in the Court or even simply when
this oral or written evidence is solitary.

Oral evidence is an account of the circumstances of a case as recounted by any witness.
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Relevant Law:
Section 58 of the Evidence Act- all facts except the contents of documents must be
proved by oral evidence;
Section 59 of the Evidence Act, the oral evidence must be direct- a first-hand account
of the situation.
Section 40(1) of the Trial on Indictments Act- every witness in a criminal matter
before the court shall be examined upon oath.
Section 133 of the Evidence Act- there is no particular number of witnesses required
to prove a case.
General rule: anyone may be a witness. However, there are circumstances when the
court will not allow a person to give evidence if it is satisfied that the person is prevented from understanding questions put to him or her or from giving rational answers to
the questions by reason of:
a)

Being of tender years;

b)

Being of advanced/old age;

c)

Disease of body or mind; or

d)

Any cause of the same kind.

Types of Witnesses

a)

Accomplices: An accomplice is a person who is in any way involved
with another in the commission of a crime, whether as a principal or
secondary offender or as an accessory. An accomplice is a competent and
compellable witness for any party to a case. The prosecutor should remember
that whereas the general rule of practice is that court may not convict on
the uncorroborated evidence of an accomplice, this may be departed
from – (Uganda versus Clement Nangoye [1975] HCB 252; Ayor versus
Uganda [1968] EA 303) - if the Prosecutor can show that the testimony
of the accomplice is credible and also that throughout the testimony, the
accomplice is not absolving himself.
Relevant Law: Section 132 of the Evidence Act -. Emphasis on reliance of accomplice evidence is placed on the concept of corroboration which is discussed below. Section 43 of the Trial on Indictments Act on the competence
of an accused as a witness as against every person with whom he or she is
charged.

b)
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Hostile Witnesses: A hostile witness is one who from the manner in which he
gives evidence (within which is included the fact that he is willing to go back
upon previous statement made by him) shows that he or she is not desirous of
telling the truth- as was defined in the Supreme Court decision of Okwonga
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Anthony v Uganda S.C. Cr. App. No.20 of 2000 citing Sarkar’s Law of
Evidence page 1318.7
Relevant Law: Section 129 of the Magistrates’ Courts Act and
Sections 153 and 154 of the Evidence Act. The evidence of a witness
who has been declared hostile is to be expunged from court record and can
never be taken into consideration when determining the case for either the
prosecution or the defence.8
c)

Spouses: the general rule is that the wife or husband of an accused person
though competent and compellable for the Defence, is not a compellable
witness for the prosecution without the consent of the accused person. The
prosecutor should inform the spouse of their right before evidence is obtained
from him or her.
Relevant Law: Section 120(1)(a) of the Evidence Act provides for the
general rule on spouses as witnesses: Section 120(1)(b) of the Evidence
Act (where spouse is a competent and compellable witness for defence).

d)

Refractory Witness: is one who refuses to be sworn, refuses to speak or
neglects to produce documents; refuses to sign a disposition. The prosecutor
may seek for an adjournment; at which time the court may remand the
refractory witness for any period not exceeding 8 days unless the witness
consents to do what is required by court. If after the period of remand the
witness still refuses to comply, then he may be committed for such further
period until he consents to comply with orders of the court.
Relevant law: Section 102 of the Magistrates Courts Act; Section 41 of
the Trial on Indictments Act.

Children (as witnesses): A child is defined under the Children’s Act to mean a person
below the age of 18 years. As a general rule, where a child is of tender years i.e. appears
to be below the age of 14 years, a voire dire (trial within the trial) should be held to
ascertain whether he is possessed of sufficient intelligence and understands the nature
of an oath (Patrick Akol Versus Uganda S.C. Criminal Appeal No.25 of 2000);
Kibangeny Arap Kolil Versus R (1959) EA 92). The voire dire examination is an
inquiry by the court of the child to ascertain capability of child as a witness. The court
should write down the questions or notes and answers by the child in the first person
singular or narrative and must after the inquiry make conclusions as to the competence
of the child i.e. whether the child understands the nature of an oath to give evidence
and, if the judge does not allow the child to be sworn, he should record whether or not
in the opinion of the court, the child is possessed of sufficient intelligence to justify the
reception of the evidence because the child understands the duty of telling the truth.
This is the import of Section 40(3) of the TIA.
7
8

Penchanan versus R.34 C.W.N. 526: A1930, C.276: 51 C. L. J. 203.
Per Lubogo J (as he then was) in Lameka Ojul Versus Uganda [1977] HCB 272.
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However, where a child’s unsworn evidence is received by court, the accused cannot
be convicted solely on the evidence of the child unless the evidence is corroborated
by some evidence material in support implicating the accused person (R v Campbell
(1965) 2 All ER 272). On the contrary, an accused may be convicted on the sole
evidence of a child where the evidence is received by the court on oath.
Relevant Law: Section 101 (3) of the Evidence Act; Section 40(3) of the Trial on
Indictments Act

3.9.1.1.

Securing Attendance of Witnesses/Accused persons

Use of Summons
Summons are documents issued by court commanding the person to whom it is
addressed to either appear in court or produce documents or some other evidence in
court at a date and time specified in the summons.
a)

A witness may voluntarily appear in court or the court may issue a warrant of
arrest where a witness fails to appear in Court without any reasonable excuseSection 65 of the Magistrates Courts Act.

b)

Summons may be issued to secure the attendance of a witness in courtSection 94 of the Magistrates’ Courts Act.

c)

Where the witness sought is in the custody of a prison’s authority, in place of
the ordinary summons, a production warrant is issued directing usually the
prisons superintendant to secure the witness’ attendance in court.

d)

The court may summon a witness on its own motion if it feels the person’s
testimony will be necessary for court to determine an issue before the courtSection 100 of the Magistrates Courts Act and Section 164 of the Evidence
Act.

e)

It is prudent practice that all witnesses who are yet to testify are kept out
of court until they are called to testify. Ordinarily, the court should caution
the witnesses to leave court before the evidence begins. This is done to
maintain the credibility of a witness as the witness may be forced to change
his testimony dependent on the previous witness’ accounts and when this
happens, the weight given to such evidence will be much lower than all the
other testimonies adduced.

Key Facts about Summons
a)

The summons must contain the facts justifying an inquiry.

b)

The Prosecutor extracting the summons must ensure the accuracy and
correctness of the summons and hence must pay keen attention to the
following (Section 44 of the MCA):
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i.

The summons should state the offence briefly;

ii.

The Summons is directed to identifiable persons; stating place and time
of appearance;

iii.

The Summons is written in duplicate, signed and sealed by the Magistrate
or Judge.

c)

These summons are usually served by the police officer or a duly authorised
officer of the court known as a process server who must personally deliver
the summons to the person served in duplicate; have the original signed and
returned back to court as provided for under Section 45 of the Magistrates
Courts Act. If the person to whom the summons is directed cannot be found
personally, the summons must be served on an adult member or may be left
on a conspicuous part of the place of business or residence of the person as
stipulated under Sections 46 and 47 of the Magistrates Courts Act.

d)

Proof of service should be followed up by the prosecutor; usually, stating the
circumstances under which the summons was served. Proof of service must
be evidenced by a duly stamped/signed copy of the summons where there
is no signature. In circumstances where the person to be served refuses to
acknowledge the summons, then the process server swears an affidavit.

Securing attendance of witnesses - through arrests
Article 23(7) of the Constitution provides for the right to freedom of liberty. However,
this right is not absolute and may be limited in certain cases for instance when an arrest
is being made. An arrest is the lawful deprivation of personal liberty which is carried
out by a police officer or some other person authorised under the law. Arrests must
always be a means of last resort to secure attendance of witnesses.

Carrying out a lawful arrest
a)

Arrest with warrant (duly issued by magistrate)- Sections 42(5), 54, 56 62,68
of MCA and Sections 5,6, 7, 9 and 12 of the TIA;

b)

Arrest without warrant- Sections 10, 11, 12, 13, 19, 20, 26 and 67 of the CPC;

c)

Arrests by private person- Section 14 and 15.

d)

The arresting officer can touch or confine body of person to be arrested –
Section 12(1) of the CPC;

e)

Use of reasonable force- Section 12(2) of the CPC;

f)

Restraint of the accused person should be necessary in the circumstancesSection 15 of the CPC;

g)

Use of firearms only if warranted as specified under Section 16(1) of the Police
Act; Section 29(3)(c) allows policeman to use the firearm if he or she believes
he or she is in danger of grievous harm;
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3.9.2. Documentary Evidence
Documentary evidence refers to evidence adduced at trial in form of
documents.
Relevant law: Section 2 of the Evidence Act defines a document;
Section 60 Evidence Act- contents of document to be proved by either
primary or secondary evidence; primary evidence is the original of the
document itself whereas secondary evidence refers to the copies of an original
document;
Section 63 Evidence Act- proof of documents must be by way of primary
evidence.
Section 64 Evidence Act- provides for circumstances under which
secondary evidence may be allowed.

3.9.3. Circumstantial Evidence
Circumstantial evidence is evidence of surrounding circumstances. It is the
reliance on a set of existing circumstances which when put together irresistibly
lead to no other inference but the guilt of the accused. This principle was
coined from the leading case on circumstantial evidence – Teper versus R (2)
(1952) AC 480 (PC) (also in Simon Musoke v R [1958] EA 715) where it was
also stated that it is necessary before drawing the inference of the accused
person’s guilt from circumstantial evidence to be sure that there is no other
co-existing circumstances which would weaken or destroy the influence.
The principle governing circumstantial evidence was well articulated in Akol
Patrick v Uganda 2006 HCB 7 where it was held thus;
‘Where evidence is circumstantial it must be such that it produces moral
certainty beyond reasonable doubt that it is the accused who committed the
crime. The facts proved by the prosecution must be such that there are no
other co-existing circumstances which would destroy the inference of guilt
that is to say; in order to support a conviction, circumstantial evidence must
point irresistibly to the appellant as the one who committed the offence for
which he or she is charged.’

3.10.

Statements, Admissions and Confessions
In the course of investigations, the investigation officer will have to take
statements from various persons connected to the offence detailing their
personal accounts of the offence. This assists in building up the case against
the accused person in order to sustain the charge till the sentencing and
conviction stage.
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Types of Statements
a)

Witness Statements

b)

Statement from accused

Witness Statements
These refer to all statements that are obtained at the stage o f investigations and even
in the course of the trial from persons who will be called in as witnesses or who for
some reason may not be able to appear in court. The following guidelines for taking
down statements from the witness should be adopted:
a)

The witness should give the statement in a language he/she understands with
aid of an interpreter where necessary;

b)

The witness’ particulars should be recorded first i.e. name, physical address
(including telephone contacts), and L.C. contact persons.

c)

then the events of the offence as the witness states them in a chronological
order;

d)

The statement should be in simple language

e)

statement read back to witness and the witness should sign;

f)

The recording officer should countersign against the witness’ signature.

Statement from accused
The statements from the accused person may either be merely statements denying the
charge or statement admitting the offence i.e. a plain statement or a statement under
charge or caution. A charge and caution statement is taken when an accused person
is admitting all the ingredients of the offence.

Law on Confessions
Black’s Law Dictionary defines a confession to mean a statement made admitting or
acknowledging all facts necessary for conviction of a crime.9 This is different from an
admission in that unlike a confession where all facts are admitted, an admission is
merely of certain facts which, if true, would still not, by themselves, satisfy all the
elements of the offence. It is important that the confession contains statements
adverse to the innocence of the person making it.

9

Black’s Law Dictionary 8th Ed; Thomson West Publishing Co.
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Statutory Provisions
a)

Section 23 of the Evidence Act- confession is admissible only if made by a
person if in custody of a police officer, to a police officer of or above the rank
of Assistant Inspector or if made in the immediate presence of a magistrate.
See Babvebuza Swaibu Versus Uganda, Cr. App. No. 47 of 2000, (S.C.)
(unreported).

b)

Section 24 of the Evidence Act- confessions valid only if made voluntarily.

c)

Section 29 of the Evidence Act- any information (including a confession
even if not voluntarily made), received from an accused person which leads
to the discovery of a material fact which is disposed to at his trial is admissible
–Babvebuza Swaibu Versus Uganda, supra.

d)

Section 78 of the Evidence Act – where several people are charged together,
a confession by one person if proved valid may be taken into consideration by
the court against both the maker and the other persons.

Types of Confessions
a)

Charge and Caution- when made to an officer of or above the rank of
Assistant Inspector of Police.

b)

Extra-judicial statement- when made to a Magistrate or Judge.

c)

Retracted confession- accused admits that he made the statement but seeks
to take it back on grounds of force, undue influence etc.

d)

Repudiated Confession- accused avers that he never made the statement.

On retracted and repudiated confessions, the law in Tuwamoi v Uganda [1967] EA
84 was stated thus,
“ The present rule then as applied in East Africa in regard to retracted confession
is that as a matter of practice or prudence the trial court should direct itself that
it is dangerous to act upon a statement which has been retracted in the absence
of corroboration in some material particular, but that the court might do so if it is
fully satisfied in the circumstances of the case that the confession is true.”
The officer to whom the statement was made should be present in court to prove that
a confession was made voluntarily; the validity is tested in a trial within a trial- Kasule
Versus Uganda [1992] HCB 38 (Supreme Court decision. This therefore places a
duty on the prosecution to ensure that this is done such that their evidence is water
tight and to avoid protracted prosecution.
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Requirements for taking down a confession statement
(Festo Androa Asenua & Anor Versus Uganda S.C. Cr. App. No. 1 of 1998)
Before a police officer of the rank AIP and above (Charge and Caution
Statement)
a)

The recording officer should inquire the language which the accused chooses
to use and an interpreter should be called in where the recording officer is not
conversant with the vernacular of the accused;

b)

Inform the accused of the charge;

c)

Ask the accused if he wishes to say anything caution the accused as follows:
“You need not say anything unless you wish but whatever you do
say will be taken down and may be given in evidence at your trial.”

d)

Record the statement in the accused person’s own language and as the
accused states it i.e. in a narrative form;

e)

Read the statement back to the accused inviting him to make any corrections
if any;

f)

The accused should then sign or thumb-print the statement and the recording
officer (who should not be the investigating officer) should countersign sign
against the statement.

Before a Magistrate (Extra-Judicial Statement) (This procedure is contained
in the administrative instruction reference issued by the Chief Justice –
on 2nd March 1973 under CJ./c/b entitled RECORDING OF EXTRA JUDICIAL
STATEMENTS)
a)

It must be remembered that the prisoner is not on trial. It follows that such
statements must not be taken in any court as part of court proceedings.

b)

No police officer should be present in the chambers of the Magistrate.
The police officer escorting the prisoner should leave after informing the
Magistrate of the reason for taking the prisoner before him, that is, the
offence with which he is charged or the offence he is suspected of having
committed, as the case may be. The police officer should then wait outside
the chambers out of sight.

c)

The Magistrate should inquire of the prisoner the language which he
understands. If it is one which the Magistrate does not know, he should send
for an interpreter.

d)

The charge or the nature of suspicion for which the accused has been arrested
shall then be explained to the prisoner.

e)

The prisoner should be asked if he wishes to say anything about the offence/
charge and should be told that HE IS FREE TO MAKE, OR NOT MAKE ANY
STATEMENT.

51

Prosecution Manual On Illicit Trade

f)

The Magistrate must satisfy himself by all means necessary that the statement
about to be made to him is entirely voluntary.

g)

It is advisable that a Magistrate who is about to take a statement should
administer a caution in the normal form.
‘You need not say anything unless you wish but whatever you do
say will be taken down and may be given in evidence at your trial.’

h)

The person wishing to make the statement should not be asked whether he
wishes to be sworn or affirmed; but if he requests the Magistrate without
suggestion from the Magistrate, this may be done but the prefatory
memorandum must clearly state so.

i)

The statement should be recorded in the language the prisoner chooses to
speak which may be done with aid of an interpreter or the Magistrate himself
if he is fully conversant with the vernacular being used. The prisoner is not
to be cross-examined when he is making the statement. Any question put to
the prisoner must be designed to keep the narrative clear, and the question
so asked must be reflected in the statement. The Magistrate’s role is simply
to record accurately the prisoner’s story if he chooses to make a statement.

j)

The vernacular statement should be read back to the prisoner incorporating
any corrections he may wish to make.

k)

The prisoner should certify the correctness of the statement by signing or
thumb-printing it. The Magistrate and interpreter if any should countersign
it. If the statement covers more than one sheet of paper, all the sheets of
paper should be so signed or thumb-printed by the prisoner.

l)

An English translation of the vernacular statement including the prefatory
memorandum should then be made by the Magistrate or interpreter.

m)

The prisoner should then be handed back to the police officer;

n)

originals of the statement i.e. vernacular and its English translation should
also be handed over to the police.

The extra judicial statement may be taken at any time provided that if after office
hours, the Magistrate should move to his official chambers or any private place. Care
should be taken to ensure that as far as possible, the Magistrate who takes a statement
does not subsequently try the prisoner.

3.11.

Admissibility of Evidence
Not every material adduced in court shall is admissible evidence. The
fundamental rule governing the admissibility of evidence is that it must be
relevant as was stated by Barwick CJ in Wilson v R (1970) 44 ALJR 221.
The admissibility of evidence also depends on whether the evidence sought
to be adduced infringes on already established principles of evidence e.g.
reliability of the evidence, privilege, hearsay evidence; the mode under which
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the evidence was obtained. As such, the prosecutor must show that the
evidence sought to be adduced falls within the law under the Evidence Act.

3.12.

Tendering Evidence in Court
Evidence may be adduced in court by way of oral testimony or written
documents.
Oral testimony is direct evidence of a person who had a firsthand account of
the crime. In contrast, hearsay evidence is evidence based on what one has
been told and not of one’s direct knowledge or experience.
By virtue of Section 59 of the Evidence Act, oral evidence must in all cases be
direct and as a general rule, all facts except the contents of documents may be
proved by oral evidence. As a general rule, hearsay evidence is inadmissible in
court. However, there are exceptions to this rule as is indicated under Section
30 of the Evidence Act:
a)

Statements made by one as to the cause of his or her death or as to any
of the circumstances of the transaction which resulted in his or her death;

b)

Statements made in the regular course of business

c)

Statements made against the pecuniary or proprietary interest of the
person making them;

d)

Statement made as to the existence of a public right or custom;

e)

Statement made as to the existence of any relationship by blood,
marriage or adoption;

f)

Statement contained in a deed, will or other document relating to any
transaction under Section 12(a) of the Evidence Act;

g)

Statements made by several persons expressing feelings or impressions.

In the case of documentary evidence, the best evidence rule must always be applied.
The best evidence rule states that when evidence such as a document or recording is
presented, only the original will be accepted. Proof of documents may be made by
way of primary or secondary evidence – Sections 60, 61 and 62 of the Evidence Act.
The following is a summary of some key pointers the prosecutor should look out for
when tendering evidence in court.
a)

The exhibits should be relevant in proving the elements of an offence
and consequently, pinning the accused on a particular crime.

b)

The prosecutor should guide the witness with aid of questions through
the process; lay background to show how the witness came into contact
with the exhibit.
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3.13.

c)

Thereafter, the witness should be asked if he or she is in a position to
identify the exhibit and consequently, the exhibit will be shown to the
witness.

d)

Once the witness places positive recognition on the exhibit, then,
prosecutor prays to court to admit the exhibit.

e)

It is important that the prosecutor portrays the witness as credible and
knowledgeable- the prosecutor should be able to assist the witness create
the crime scene.

OTHER CRIMINAL LAW PRINCIPLES: Cont’d

3.13.1. Corroboration
Means evidence tending to confirm, support or strengthen other
evidence.

Halsbury’s Laws of England,
4th edition, paragraph 454;

The most probable circumstance when corroboration will be required
in the prosecution of an illicit trade crime is in the case of accomplice
evidence

Bogere Moses & Another
versus Uganda, Criminal
Appeal No. 1 of 1997
(unreported)

“The corroboration which should be looked for is some additional
evidence rendering it probable that the story of the accomplice is true
and that it is reasonably safe to act upon it. It must be independent
evidence which affects the accused by connecting him or tending to
connect him with the crime, confirming in some material particular
not only evidence that the crime has been committed but also
that the accused committed it. It is of course not necessary to have
confirmation of all the circumstances of the crime. Corroboration of
some material particular tending to implicate the accused is enough
and whilst the nature of the corroboration will necessarily vary
according to the particular circumstances of the offence charged, it
is sufficient if it is merely circumstantial evidence of his connection
with the crime. Corroboration may also be found in the conduct of
the accused.”

R versus Baskerville [1916]
2 KB 658

It is incorrect to regard a confession made by an accused against his
co-accused and to hold that without corroboration, it is enough to
convict. That what is required is some independent evidence which
when linked with and supported by the confession of the co-accused
is completely removed.

Karaya s/o Njonji&Ors
Versus R EACA 20 324

3.13.2.

Evidence of a Single Identifying Witness

Section 8 of the Evidence Act provides that any fact that shows the
identity of anything is relevant.
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Although subject to certain exceptions, a fact may be proved by
the testimony of a single witness, this does not lessen the need for
testing with greatest care the evidence of such witness. In such other
cases, other evidence whether direct or circumstantial pointing to the
guilt from which a jury can reasonably conclude that the evidence of
identification, although based on the testimony of a single witness can
safely be acceptable free from the possibility of error.

Abdullah Bin Wendo Versus
R [1953] 20 EACA 166

Use of dogs: where police dogs are used to supply corroboration of an
identification of a suspect, it should be accompanied by the evidence
of the person who has trained the dogs and can describe accurately
the nature of test applied.

Abdullah Bin Wendo Versus
R [1953] 20 EACA 166

Voice Identification: voice identification becomes very crucial
especially where the identifying witness is unable to see the speaker;
need to exercise great care and caution.

Sharma &Ors Versus
Uganda (2002) EA 589

Conditions for identification (there must be sufficient opportunity for identifying the
accused):
§

The person identifying the accused must have either heard or seen/observed the accused

§

Length of time under which the accused had been under observation of the witness;

§

Distance between accused and witness;

§

The type of light available;

§

The mental picture that the person had at the time of identification must be the same
as when he saw the accused and not tainted with the opinion of third parties - person
identifying must have had a settled impression in his/her mind at the time of identifying the
accused.

§

Previous knowledge/familiarity of the accused person makes the evidence of the identifying
witness more credible

3.13.3. Identification Parade
Where identification of an accused person is an issue at his trial, an identification parade should usually
be held to confirm that the witness saw the accused at the scene of crime.
Definition: is a police identification procedure in which a criminal
suspect and other physically similar persons are shown to the victim
or witness to determine whether the suspect can be identified as the
perpetrator of the crime.11

Stephen Mugume Versus
Uganda Supreme Court Cr.
App. Nop.20 of 1995

An identification parade should be conducted in cases where the
suspects are strangers to the identifying witness.Object: To test the ability of a witness to pick out from a group the
person, if present, who the witness has said that he has seen previously
on a specific occasion.

11

Cpl.Wasswa and Ninsiima
Dan Vs Uganda, Criminal
Appeal No. 48 and 49 of
1999 (SC) (unreported)

Black’s Law Dictionaey; P949
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Rules for carrying out an identification parade:
(Stated in Uganda Versus Ntambazi (1996) HCB 29 citing the case of R Versus
Mwango s/0 Manaa (1963) EACA 29 (also cited with approval in Sentale Versus
Uganda (1968) EA 365 at 369)
a)

That the accused person is always informed that he may have an advocate/
lawyer present;

b)

That the officer-in-charge of the case although he may be present does not
carry on the identification;

c)

That the witness does not see the accused before parade;

d)

That the accused person is placed among at least eight persons, as far as
possible of similar age, height, general appearance and class of life as himself
or herself;

e)

That the accused be allowed to take any position he chooses and that he is
allowed to change his position after each identifying witness has left, if he so
desires;

f)

Care to be exercised so that the witnesses are not allowed to communicate
with each other after they have been to the parade;

g)

Exclude any person who has no business there;

h)

Make careful note after each witness takes the parade recording whether the
witness identified the accused or any other circumstances;

i)

If the witness desires to see the accused walk, hear time speak. As a
precautionary measure, it is suggested the whole parade be asked to do this
to see that the witness touches the person he identifies;

j)

At the termination of the parade or during the parade ask the accused if he is
satisfied that the parade is being conducted in a fair manner and make note
of his reply;

k)

In introducing the witness tell him that he will see a group of people who
may or not contain the suspected persons. Don’t say pick out somebody or
influence him in any way whatsoever.
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4.0

Chapter Four

PROSECUTING
ILLICIT TRADE COURT TRIAL
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The success of a case depends on the combined efforts of both law
enforcement officers and the prosecutors who actually present the case in
the court. A prosecutor is a legal officer who represents the state in criminal
proceedings. The role of the Prosecutor rolls out from the very beginning of
investigations until when judgement is delivered in favour of or against an
accused person and the appeal process exhausted.

4.1.		Institution of Criminal Proceedings
There are majorly two types of prosecutions in Uganda namely private and
public prosecutions.
Public prosecutions: instituted by public prosecutors as specified under
Section 42(1) of the Magistrates Courts Act in the following ways:
a)

A police officer bringing a person arrested with or without a warrant
before a magistrate upon a charge; or

b)

By a police officer or public prosecutor laying a charge against a person
before a magistrate and requesting the issue of a warrant of summons.

Private prosecutions: instituted by private persons after making a complaint on
oath to a Magistrate as stipulated under Section 42(1)(c) of the Magistrates
Courts Act. Where the Magistrate is satisfied that the complaint has merit,
the Magistrate then proceeds to draw up and sign a formal charge against
the accused person. These private prosecutions are mainly for minor offences.

4.2.		Drawing Charge Sheets
A charge is a formal written accusation drawn up against an accused
person and used in Court as a basis for the trial proceedings. Charges in
the Magistrates Courts are referred to as charge sheets and are normally
drawn up by the police officer or even by a magistrate. For trial proceedings
in the High Court, the charge is contained in an indictment which is drawn
up and signed by or on behalf of the Director of Public Prosecutions or an
officer authorised by him or her. It is important that a charge be carefully and
correctly framed before trial commences; the failure of which is a fundamental
mistake which renders the trial a nullity- Judagi & Ors Versus West Nile
District Administration [1963] EA 406.
It is pertinent for the prosecutor to be familiar with the rules of drafting
a charge sheet since the prosecutor is responsible for the correctness and
accuracy of these court documents. In drafting court documents and
generally throughout the trial, the Prosecutor must be alive to the following;
1.

58

Knowledge of the different degrees of the offences (whether a
misdemeanour or felony; a minor or cognate offence);
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2.

The different jurisdictions of the various Magistrates’ as well as of the
High Court. It is a grave error for a case to be tried in a Court which has
no jurisdiction over it.

3.

The possibility of amendment of a charge sheet/indictment;

The charge sheet must include the name of the police station, the file reference
number, the name of the accused, the offence/charge preferred against the accused,
the date of preference of the charge, etc).
FORM

CHARGE
SHEETS

INDICTMENTS

CASE TO SUPPORT

1. Contents:

Section 85 of
the Magistrates
Courts Act

Section 22 of
the Trial on
Indictments Act

Uganda Vs Paulo
Muwanga [1988 1990] HCB 72 where
it was stated that the
correctness of a charge
sheet or indictment is
the sole responsibility
of the prosecution.

Section 88(a) of
the Magistrates
Courts Act

Section 25(a)
of the Trial on
Indictments Act

Where this is omitted, the document
is fatally defective and a conviction
will not be supported against an
accused person

Section 88(b) of
the Magistrates
Courts Act

Section 25(b)
of the Trial on
Indictments Act

3. Particulars of offence:
should be set out in ordinary
language and not necessarily
technical terms. The language must
be sufficient enough to inform the
accused of the offence, date and
time when it was committed; what is
alleged to have happened;

Sections 88(c)
and (d) of the
Magistrates
Courts Act

Section 25(c)
of the Trial on
Indictments Act

4. Counts:

Section 88(e) of
the Magistrates
Courts Act

Section 25(d)
of the Trial on
Indictments Act

Section 88(f) of
the Magistrates
Courts Act

Section 25(e)
of the Trial on
Indictments Act

The charge must contain the
statement of offence with which the
accused is charged, the particulars as
may be necessary to give reasonable
information-;

2. Commencement:
The charge sheet/indictment should
commence with the statement of
the offence.

Where there is more than one
count, each must be numbered
consecutively
5. Alternative Counts:
the law on alternative counts is
such that an accused person must
be given the opportunity to plead
to the alternative count. And on
conviction, there will be a conviction
on only one of the charges and not
both

Seifu s/o BakariVs R
[1960] E. A 338.
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4.3.

The Trial Stage: Trial Procedure in the Different Courts
All criminal trials commence in the Magistrates Courts. An accused person
must appear or be produced before a Magistrate and the charges with which
he/she is charged read out to him/her. Where the offence is one over which
the Magistrate’s Court has no jurisdiction, then, the Magistrate cautions the
accused person not to plead and will inform him or her that the Court has
no jurisdiction to hear the case. The court will also make necessary orders for
the accused to be remanded and will inform the accused person of his/her
right to bail.
Trial procedure in the High Court is peculiar to that in the Magistrates Court
in that before the actual trial of the accused person before a Judge of the High
Court, the accused person must first be committed to the High Court by a
Magistrate. The difference in trial process of the High Court from that in the
Magistrates Court can be summarised below:

Pleading to the
charge sheet

Committal

Prosecution Case/
Establishing a
prima facie case

Pleading to
the Indictment

Presenting the
Defence case

Preliminary
Hearing

Appointment
of Assessors

Appointment
of Assessors

Judgement

Represents the procedure found only in the High Court; charge sheet
Represents the procedure found both in the High Court and in the Magistrates Court.

4.3.1. Committal Procedure
This commencement of the process of committal is at the discretion of the
Prosecutor as indicated under Section 168 of the Magistrates Courts Act.
The prosecutor should ensure that the committal proceedings are carried
out to the law to rule out dismissal of a case for failure to follow established
procedure which will only serve to delay justice and further illegal trade.
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1.

When a person is charged in a Magistrate’s Court with an offence to be
tried by the High Court, the Director of Public Prosecutions shall file in
the Magistrate’s Court an indictment and a summary of the case signed
by him or her or by an officer authorised by him or her.

2.

The summary of the case shall contain such particulars as are necessary
to give the accused person reasonable information as to the nature of the
offence with which he or she is charged.
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3.

Accused must be present in court and the magistrate shall during
committal —
a)

give the accused person a copy of the indictment together with the
summary of the case;

b)

read out the indictment and the summary of the case and explain to
the accused person the nature of the accusation against him or her
in a language he or she understands and inform him or her that he
or she is not required to plead to the indictment;

c)

commit the accused person for trial by the High Court and transmit
to the registrar of the High Court copies of the indictment and of the
summary of the case.

4.3.2. Handling of Pleas
This is an important part of the trial. A plea merely refers to an answer to
charge. Article 28(3)(a) of the Constitution provides for the presumption
of innocence implying that until an accused person is proven guilty and
convicted for an offence, they are to be presumed innocent at all times.

4.3.2.1. Types of Pleas
There are 5 types of pleas that an accused person can make; and it is important
for the prosecutor to know them and their effects.

Type of Plea

Nature of Plea

Legislation

Other remarks

Plea of Guilty

Accused states that he indeed
committed the offence

Section 124(2) of the
Magistrates Courts Act and
Section 63 of the Trial on
Indictments Act

For this plea to be validly
held by the Court, it
must be voluntarily
and unequivocally
made admitting all the
ingredients of the offence
charged.12

Plea of Not Guilty

Accused denies the charges

Section 124(3) of the
Magistrates Courts Act;
Section 65 of the Trial on
Indictments Act

The court shall proceed to
hear the case.

Accused refuses to plead to
the charge

Section 124(4) of the
Magistrates Courts Act;
Section 62 of the Trial on
Indictments Act
Plea of Pardon
Also includes a plea
under the Amnesty Act

No person can be tried for an
offence if he/she shows that
they have been pardoned for
that offence

Article 28(10) of the
Constitution, Section 124(5)
(b) of the Magistrates Courts
Act and Section 61(1)(b) of
the Trial on Indictments Act.

Founded upon the
prerogative of mercy by the
President.

Uganda Versus Charles Olet &Anor [1991] HCB 13; Uganda v Godfrey Kilama
(1992 – 1993) HCB 50.

12
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Type of Plea

Nature of Plea

Legislation

Other remarks

Autre fois acquit also
known as a plea of
previous acquittal

Accused pleads that he has
already been tried on the
same facts and consequently
acquitted

Article 28(9) of the
Constitution;

Acts as a bar to any further
prosecution.

Autre fois convict also
known as a plea of
previous conviction

accused pleads that he has
already been tried on the
same facts and consequently
convicted

Article 28(9) of the
Constitution Section 124(5)
(a) of the MCA Section 61(1)
a) of the Trial on Indictments
Act.

Also includes a plea of
an offence having been
compounded by the
Commissioner General
of the URA

accused pleads that he or she
has already paid a fine as a
penalty for the offence with
which he is being charged
again

Section 219 of the EACCMA

Section 124(5)(a) of the MCA
Section 61(1)a) of the Trial on
Indictments Act.
Acts as a bar to any further
prosecution.

Note: In cases where the accused person raises a plea of pardon or amnesty or autre
fois acquit or autre fois convict or that of compounding by the Commissioner General,
the Prosecutor must ensure that there is sufficient proof to support the pleas. Section
89 – 93 of the Magistrates Courts Act and Section 28 – 32 of the Trial on Indictments
Act provide circumstances through which these pleas may be proved:
i.

By an extract, certified, under the Hand of the officer having records of
the court to be a copy of the sentence or order; or

ii.

In case of a conviction, certificate signed by the officer-in-charge of the
prison of which the punishment was inflicted/suffered and the discharge
thereof.

iii.

Where the trial is stated to have been conducted out of Uganda, it is
incumbent upon the accused to produce a certificate of the police officer
in the country where the conviction was heard or a copy of the sentence
or order together with the fingerprints of the accused person.

Notwithstanding the foregoing, the pleas mentioned above will be rejected;
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i.

Where the accused person fails to prove their plea; or

ii.

Where it appears that the trial court was not competent to try the offence
with which the accused was/is charged – Section 92 of the MCA.
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4.3.2.2. Plea Taking
The case of Adan v R (1973) EA 445 has now come to be established as the
locus classicus for the taking of pleas. It clearly lays down the steps to be taken
and all necessary precautions when a plea is being taken. The procedure is
also provided for under Section 124 of the Magistrates Courts Act and Section
60 of the Trial on Indictments Act.
Summary of the procedure of taking of pleas in court:
§

The charge should be read to the accused in his/her own language or in
a language that the accused can speak;

§

The magistrate should explain to the accused all the essential ingredients
of the offence;

§

If the accused makes an admission, then the Magistrate should record
the admission as nearly as possible in the accused person’s own words;

§

The court should then ask the prosecutor to state the facts of the crime;
this is done to give the accused an opportunity to dispute or offer an
explanation to any fact;

§

If the accused does not agree to the facts as stated by the prosecutor or
where he asserts additional facts which if true, might raise question as
to the guilt, the court should record a change of plea to the Plea of Not
Guilty;

§

If the accused does not deny the alleged facts as stated by the prosecution
in any material respect, the court should enter a conviction and proceed
to hear any further facts relating to sentencing;

The court should always remember that the statement of facts together with
the accused person’s reply must be specifically recorded as is stated; and that
the ingredients of the offence together with the penalty as provided for under
the law must be clearly explained to an accused person.

Note: Prosecutors are discouraged from seeking adjournments when a plea
of guilty is recorded and the adjournment sought to give facts of the case
must not exceed that day. The prosecutor should not forget to tender in
the documents and exhibits in court and seek necessary orders as to their
disposal.

4.3.3. Preliminary Hearing
A preliminary hearing is a criminal hearing usually conducted by a magistrate
to determine the matters before court in brief and to agree on the course
of the trial. The preliminary hearing is held for the purpose of considering
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the matters before the court with the ultimate aim of promoting a fair and
expedient trial. This preliminary hearing is in the presence of the accused, his
advocate as well as the prosecutor(s) as is provided for under Section 66(1)
of the Trial on Indictments Act. On the conclusion of the preliminary trial,
court is expected to prepare a memorandum of the matters agreed; and the
memorandum shall be read over and explained to the accused in a language
that he or she understands, signed by the accused and by his or her advocate
and by the advocate for the prosecution, and then filed. The prosecutor must
remember that any fact admitted in the memorandum shall be deemed to
have been duly proved final once the memorandum is signed Section 66(3)
of the TIA.

4.3.4. Appointment of Assessors
Assessors are ordinary members of the public who are sworn in to impartially
advise court to the best of their knowledge on the issues before the court.
Pursuant to Section 65 of the Trial on Indictments Act, assessors must be
appointed after the plea trial has been done. Assessors are also expected to
take an oath of impartiality as specified under Section 67 of the TIA.

4.3.5. BAIL
Bail is the conditional release of an accused person on some form of
recognisance consisting of a bond with or without sureties for such an
amount as is reasonable in the circumstances of the case to appear before the
court, on such a date and at such a time as is named in the bond – Section
75 of the MCA.

4.3.6. Handling Bail Applications
Often, when an accused person is charged and has pleaded not guilty, he or
she may apply for bail especially in the Magistrate’s Courts where bail can be
orally applied for. In the High Court, notice of motion is usually filed in court.
In practice, the prosecutor should advise the court on the general
considerations for bail. The prosecutor should oppose a bail application where
the grant would prejudice the case before court, or where there would be
interference with investigations or witnesses or even the likelihood of escape
of the accused. The prosecutor should be able to show the court that an
accused person does not deserve bail as he/she has not met the considerations
for the grant of bail. The grounds in opposition of the bail application should
desirably be contained in an affidavit.
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4.3.6.1.Bail Considerations
COURT

Magistrates
Court

CONSIDERATIONS

LEGISLATION

a)

the nature of the accusation;

b)

the gravity of the offence charged and the severity
of the punishment which conviction might entail;

Section 77(2) of the
Magistrates Courts Act

c)

the antecedents of the applicant so far as they are
known;

d)

whether the applicant has a fixed abode within the
area of the court’s jurisdiction; and

e)

whether the applicant is likely to interfere with any
of the witnesses for the prosecution or any of the
evidence to be tendered in support of the charge.

Accused needs to prove:
a)

that he or she will not abscond when released on
bail: (the following are considered)

i.

whether the accused has a fixed place of abode
within the jurisdiction of the court or is ordinarily
resident outside Uganda;

ii.

whether the accused has sound sureties within
the jurisdiction of the court to undertake that the
accused shall comply with the conditions of his or
her bail;

iii.

whether the accused has on a previous occasion
when released on bail failed to comply with the
conditions of his or her bail; and

iv.

whether there are other charges pending against
the accused.

b)

that the following exceptional circumstances exist
justifying his or her release:

i.

grave illness certified by a medical officer of the
prison or other institution or place where the
accused is detained as being incapable of adequate
medical treatment while the accused is in custody;

ii.

a certificate of no objection signed by the Director
of Public Prosecutions; or

iii.

the infancy or advanced age of the accused.

High Court

4.4.

Sections 14 and 15 of the
Trial on Indictments Act

Presentation of the Prosecution Case
Opening Statement
The law provides for the to make what is referred to as an opening statement
before proceeding to call witnesses and adduce evidence to support the
charges preferred against an accused person. By the opening statement, the
prosecutor should introduce the case for the prosecution, stating the facts of
the case, the nature of evidence to be adduced, the number of witnesses to be
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called. The prosecutor should then go ahead to lead evidence to support the
charges i.e. calling all the witnesses relevant to establish the case, tendering
relevant evidence with aid of the witnesses.

4.5.

Conduct of Witnesses/Examination of Witnesses
a)

All witnesses must give evidence on oath- Section 101 of the Evidence
Act; except as provided for under Section 40(3) of the TIA in the case
of children of tender years.

b)

During examination in Chief(by the party calling a witness), leading
questions are prohibited - Section 136(1) of the Evidence Act;

c)

During cross-examination (by opposite counsel), leading questions may
be asked - Section 136(2) of the Evidence Act;

d)

During re-examination (by counsel that called the witness), only matters
that arose in the examination-in-chief and in the cross-examination shall
be addressed and nothing further- Section 136(3) of the Evidence Act.
This is merely to re-direct the witness on what the case for the party that
called him is.

4.5.1. Establishing a Prima Facie Case
In a criminal trial, a prima facie case must
first be established against an accused person
before the accused can be called upon to
make his defence.

4.5.2. Submission of Case to Answer

A primafacie case is made out
where a reasonable tribunal
considering the law and the
evidence adduced so far would
convict an accused person if no
further explanation or defence
for him is offered (Ramanlal
Bhatt [1957] EA 33). The ruling
on a primafacie case is made at
the close of the prosecution case
(Fred Sebakaaki Versus Uganda
S.C. Cr. App. No.23 of 1993).

At the end of the prosecution case, the
Defence may make a submission of ‘no case
to answer’, on the grounds that no prima
facie case has been made out against the
accused person on the basis of the evidence
adduced, requiring the accused to be put on
his or her defence. In such a case, the prosecutor will then make a reply to
the submission of no case to answer showing the court that a prima
facie case has been established against the accused.

4.6.

The Defence Case
At the close of the prosecution case, if it appears to the court that a case is
made out against the accused person sufficiently to require him or her to
make a defence, the court will make a ruling that the accused has a case
to answer. The court shall again explain the substance of the charge to
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the accused, and shall inform him or her that he or she has the right to give
evidence on oath from the witness box and that, if he or she does so, he or
she will be liable to cross-examination, or to make a statement not on oath
from the dock (accused is not liable to cross-examination), and shall ask the
accused whether he or she has any witnesses to examine or other evidence to
adduce in his or her defence; and the court shall then hear the accused and
his or her witnesses and other evidence. (Section 128(1) of the Magistrates’
Courts Act)
The accused may choose to keep quiet as provided for under Article 28(3)
(a) of the Constitution – the court should not draw a negative inference as
to the guilt of the accused.
Generally, the conduct of the defence case will follow that of the prosecutionthis also extends to the conduct of witnesses in court. Where the accused
persons are more than one, the procedure of examining witnesses is
discretionary upon court. The court may decide that all accused persons first
be heard then their witnesses or that each accused person is heard together
with his or her witnesses.
Where the accused does not wish to do any of the above, the prosecution
may then present its final submissions in the case. Thereafter, for the High
court, the case must be summed up for assessors and their opinions sought
before the judge can deliver judgement in the case.

4.7.

Dismissal of a case
There are a number of circumstances when the court will dismiss a case
against an accused person;
a)

For non appearance of the prosecutor; this includes both physical nonappearance as well as lack of preparedness on part of the prosecution
e.g. requesting adjournments when the police file/investigations are not
complete; Section 119(1) of the Magistrates Courts Act.

b)

For non-appearance of the complainant; Section 123(1) of the
Magistrates Courts Act.

c)

For failure to establish a prima facie case against the accused: where after
the closure of the prosecution case, the court is of the opinion that there
is insufficient evidence to support the charge that the accused committed
the offence, the court will make a ruling to dismiss the charges
against the accused and a ruling of not guilty entered- Section 127 of
the MCA and 73(1) of the TIA.
The duty of the prosecutor therefore is to ensure that it makes out a
weighty case right from the beginning; adducing sufficient evidence to
support the charge and show that there is no other possible conclusion
than that the accused is guilty.
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4.7.1. Adjournment:
In accordance with, trial must be conducted on a day-to-day basis unless
there is a justifiable cause for which an adjournment may be sought. Section
122 of the MCA.

4.7.2. Withdrawal and Reinstatement of the case against an
accused
The prosecution may at any stage withdraw the case against an accused
person. The power to withdraw cases is vested only in the Director of Public
Prosecutions as indicated under of Article 120(3)(d) of the Constitution,
Section 120(4)(b) of the TIA and Section 121 of the Magistrates Courts
Act. Where the withdrawal is made before the accused is put on his defence,
the case can still be reinstated against the accused. However, withdrawal after
the accused has given his defence is a bar to any future prosecution.

4.8.

Conviction and Sentencing
After judgment and conviction but before sentencing, the prosecutor is
further charged with the duty to address court with relevant authorities
where necessary as to the nature of sentence to be meted out indicating
where the circumstances are such as to mitigate or aggravate a sentence. This
may be on the basis of:

4.9.

§

Nature of offence and any aggravating circumstances;

§

Antecedents and character of the accused person;

§

Previous convictions of the accused person;

§

Prevalence of the offence in the area.

Nature of Punishments/Orders on conviction
Punishments are ordinarily designed for retribution, to deter crime, for
reformation of the convict; all aimed at ensuring that not only is public
order kept but also that justice is ultimately achieved. There are a number of
punishments that are available to the Court on conviction of an offender. The
Prosecutor should throughout the case advocate for specific sentence and
must build up a case for why that particular type of sentence is deserving;
showing the heinous nature of the crime and the need to deter others from
committing the same.

4.9.1. Death
Section 319(2) and (4) of the PCA provides for death as a punishment where
violence is used in committing the offence. Whereas death as a mandatory
sentence was declared unconstitutional in the case of Susan Kigula & 416
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Ors Versus Uganda Constitutional Petition No.3 of 2006, this does not
mean restrict the discretion of judges and a judge may sentence a convicted
person to death where the circumstances are so as to warrant the death
sentence.

4.9.2. Imprisonment
The statutes creating the different illicit offences ordinarily provide for
imprisonment as a sentence. The Magistrate or Judge hearing the matter may
impose such sentence as is specified provided that:
i.

The sentence does not exceed the maximum sentence provided by the
law creating the offence; or

ii.

The sentencing powers of the Magistrate (Judges of the High Court can
pass any sentence authorized by law).

4.9.3. Fines
By virtue of Sections 178(2) MCA and 108(2) of the TIA, the court may
order an offender to pay a fine in addition to or in place of a sentence of
imprisonment. Chapter Two of this manual specifies the nature of fines
that may be imposed by the Court where an offender is found guilty and
convicted of an illicit trade crime. The prosecutor should remember that the
court is limited in its power to award a sentence of a fine for the offence by
the statute creating the offence. Sections 162(1) of the MCA and Section
108(2) and 110 of the TIA prescribe respective fines for magistrates and
high court respectively may charge.

4.9.4. Preventive Detention
The Habitual Criminals (Preventive Detention) Act empowers judicial
officers presiding over an illicit trade crime to impose a sentence of preventive
detention. This punishment is dependent on the offender’s fulfilment of
the following conditions (Section 1(1) of the Habitual Criminals (Preventive
Detention) Act:
i.

Offender is not less than 30 years of age;

ii.

The offender has been convicted of an offence punishable with
imprisonment for a term of 2 years or more;

iii.

The offender has been convicted on at least 3 previous occasions
since reaching the age of 16 years of age of offences punishable with
imprisonment and was on at least 2 of those occasions sentenced to
imprisonment.

This form of punishment can be meted out where the court is of the opinion
that it is expedient that the offender should be detained in custody for a
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substantial period of time of not less than 14 years as court shall determine.
The prosecutor should note that this punishment may be given in addition
to any other punishment that the court can lawfully give or may be given in
place of that other sentence.
Note: This sentence can only be imposed where the DPP or any person
authorised by him requests orally or in writing and in the case of a magistrates
Court, the High Court will have to confirm the sentence – Section 2(a) of the
Habitual Criminals (Preventive Detention) Act.

4.9.5. Forfeiture
The High Court and Magistrates Courts have power to order the forfeiture,
confiscation and/or destruction of any property held as an exhibit by the
Prosecution (Sections 202 of the MCA and 131 of the TIA). In the case of
illicit goods, the laws specified in Chapter Two also allow for this penalty as a
form of punishment.

4.9.6. Community Service
This form of punishment was introduced as an alternative to imprisonment
by virtue of the Community Service Act. It is an order made requiring an
offender to perform work within the community for a specific period of time.
It can only be imposed where the offence is one for which court can pass a
sentence of imprisonment not exceeding 2 years. This serves to rehabilitate,
deter and also reform the offender. The work must be performed for a period
not exceeding 6-months and for not more than 8 hours a day.

4.9.7. Orders relating to children
The following orders as provided for under Section 59 of the Children Act
may be made where a charge of an illicit trade offence has been proved
against a child:
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a)

Absolute discharge;

b)

Caution;

c)

Conditional discharge for not more than 12 months;

d)

Binding over for good behaviour for not more than 12 months;

e)

Compensation, restitution or a fine provided no order of detention is
made in default of the fine;

f)

Probation order for not more than 12 months;

g)

Detention for a maximum of 3 months (for a child under 16 years of
age) and maximum of 12 months (for a child above 16 years of age) and
in cases where the offence is punishable by death.
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5.0

Chapter Five

TACKLING
ILLICIT TRADE
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5.1

Recommendations

In order to attain sustainable economic, social and political growth in Uganda, there
is a pressing need to address the growing problem of illicit trade. The following
preventive measures should be adopted and put in place to assist in curbing the vice.
a)

Establishing in place thorough security measures; for instance increased
surveillance and monitoring techniques, computerized tracking and tracing
systems for both products and traders.
i.

For instance, it would be viable for manufacturers to adopt customer
identification and verification details. Case in point is that adopted and in
use by British American Tobacco- where records of all supplies, suppliers
and distributions are thoroughly kept. This serves to keep the business
legitimate as it will be easy to manage fleet and cargo and to identify
illegitimate transactions as commercial traders without sufficient proof
of legitimate supply/distribution channels will be caught.

b)

Border controls need to be beefed up. Currently, illicit trade flourishes
because of the limited man-power available to track and verify products
being imported and exported through Uganda.

c)

Increased technological innovations – this extends to the packaging of
products; labels, seals and packaging which are not susceptible to forgery or
tampering will ease the burden of identifying illicit products that enforcement/
customs personnel are faced with. Not only will it be difficult for illicit traders
to intercept such products; but it will be easy for customs officials to identify
when a packaging is tampered with or not genuine.

d)

Informants;

e)

Licensing requirements need to be strictly enforced with no room for
leniency. This should apply across the board for all players in the trade
i.e. manufacturers and distributors alike. In circumstances where specific
authorization is required, this should be limited only to a specific number of
trade items after a thorough due diligence and origination certification by
the authorities.

f)

Licensing needs to be backed up by stricter enforcement controls need to
be put in place e.g. revocation of trading licenses of traders caught illicitly
trading. This is simply for the reason that criminal will continue to pursue illicit
trade if they believe that they will not be caught or even escape punishment
when caught.

g)

Destruction of illicit products – this will act as a preventive measure and
deterrent for those intending to carry out the trade. This is because of the risk
of both prosecution and loss of goods.
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h)

Mass-sensitization, public education and awareness campaigned on illicit
trade; it’s dangers and how the public can be involved in eliminating this
trade.

i)

Regional collaboration and harmonization of illicit trade offences. The
enactment of the EACCMA has been a good addition to the legislation geared
at fighting illicit trade in East Africa as a whole.

5.2.

Conclusion

Illicit trade crimes are heinous crimes deserving great attention in terms of effective
investigations and prosecutions. . There must be a deliberate and consistent effort on
part of all stakeholders involved. Identifying the gaps and building the capacity to
close in on these gaps must be our ultimate goal.
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Glossary
Deadly weapon includes (a)(i) an instrument made or adapted for shooting, stabbing
or cutting, and any imitation of such an instrument; (ii) any substance Which when
used for offensive purposes is capable of inducing fear in a person that is likely to cause
death or grievous bodily harm; and (b) any substance intended to render the victim of
the offence unconscious- Section 286(2) of the PCA.
Counterfeit trademark to mean any goods or packaging, bearing without authorization
a trademark which is identical to the trademark validly registered in respect of such
goods.
Felony means an offence which is declared by law to be a felony or, if not declared to
be a misdemeanour, is punishable, without proof of previous conviction, with death
or with imprisonment for three years or more- Section 2(e) of the Penal Code Act.
Misdemeanour means an offence which is not a felony- this means the punishment for
these offences is a maximum of (3) three years imprisonment - Section 2(n) of the
PCA.
Neighbouring rights means those rights held by performers, producers of sound
recording and audio-visual and broadcasting companies- Section 2 and Section 21 of
the Copyright and Neighbouring Rights Act.
Oral Evidence means all statements which the court permits or requires to be made
before it by witnesses, in relation to matters of fact under inquiry - Section 2(1)(h) of
the Evidence Act.
Pirated copyright good means any good which is reproduced or copied without the
consent of the rights-holder.
Trademark means a sign or mark or combination of signs or marks registered by a
person to capable of being represented graphically and capable of distinguishing
goods or services of one undertaking from those of another undertaking- Section 1(1)
of the Trademarks Act 2010.
Voire dire is an inquiry by the court to ascertain if a child is possessed with sufficient
intellectual ability and competence to give evidence.
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